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trustee; P&A; c/m 8-8-69; (consent). filed 

Order substituting W 2 Boyle as party deft. in lieu of John L. 
Lewis, (N) Waddy, 3 

Deposition of eee J. Palumbo for defts. with exhibits pub- 
lished. _ filed 

Certificate of readiness by pltf.: c/m 10/20/69 filed | 
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Order granting leave to file amended answer to complaint. (N) 
Sirica, J 

Amendment to deft’s answer to complaint; c/m 2-10-70. filed 
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(Aware of Pension ) 


Plaintiff respoctfully states to the Court, as follows: 
1.This Court has jurisdiction horeof avin tho 

Declaratory Judgnent Act, 28 U.S.C. Soc. 22013 ane under 
‘Ats goneral jurisdiction meer tho provisions of disks Sb 
Sec. 521, D.C. Code, 1967 edition. The amomt in controversy 
horein, oxclusive of interest and costs, exceeds the sum 
of $10,000.00 2 

2. That plaintiff is a citizen of the United States, 
resident of the Stato of Pennsylvania, and bringss this 


‘suit in his ovm right. 


3. That the defendants John L. Lowis, Josephine Roche, 


- and Henry G. Schmidt are sued heroin in their official 


capacity as trustees of the Welfare and Retirement Fund 
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of the Intornational Union, United Mine Workers of America, 
with offices at 907-15th Street, N.¥., Cackiantien. D.C. 

2% plaintiff, born Merch 31; 1906, was 2 member 
of Locai Uniens of the United Mine Workers 
paid his 
starteé work in the 


ma ond coal loader;-that ho has forty-one 


0 years the coal operators 
Geducted and paid from his 
stirement Fund of which defendants 


stecs later raised same to hO cents 


id by praintiff out of his w 


the amounts so paid by him amounted to approximately $2,520 .0R. 


plaintiff? worred more than 20 years as an 
employe coal industry ac a Coser loader, maintenance 
man etc. the thirty-year perio’ immediately preceding 
hee Ente application for pension was received by defondants 
on ,to wit, February 2, 1967. That his application for 
pension was donice by defendants on April 19, 1967. [Gea 


in addition plaintiff was in fact a coal loader and employoe 
of DePaols Bros. Coal Co., which sisned a National 


Bitwninoys Coal Yage Agreemont in 1955, 1958, and 1960 and 
paid royalties of kOcents a ton into said Trust Find] for 
That defendants 


pension benefits, which defendants accopted after’ having 
collected large sums of money for pensions benefits in 
behalf of plaintiff, passed cortain regulations changing 


their eligibility requirements without notice to plaintiff, 
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enployers.| (tna plaintiff was employed as an em- 


in the coal industry for one year immediately pre- 
sO 
was/omployed as a coal 


rotnors Coal Cop 


Same was merely 2 misnomer,| the fact! being that 
| 
amount of warcs vai 


artnership as a coal Loaders} that Q 


That plaintiff having p 
end Retirement Fmd for 


a vested, or contractual, right therein. \That: $s reached 


nt and is legally and equitad entitled 
| That the defendant trusteos havo arbit- 
Lously, and illogally, denied nis right to pension 
md. That plaintiff was, and is, eligible 
for pension from the date of his application therefor, and 


ends am avard of samo, plus all cerualts of ponsion fron 


Te (Bee in Genying pension to the plaintiff 


these defendants have not tendered return: of the anounts 
paid into said Fund by plaintiff, and which said trustees 
collected for that purpose. That said defendants have no 
right to forfeit or confiscate same to ths detriment of 
plaintiff; or be unjustly enriched by retaining SAMO 
(inst tn tho event the Court should decide plaintiff ts 
not entitied to pension, plaintiff demands return of tho 


amounts so paid fin, and domands Judgment thorefor. | 
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Wherefore, plaintiff rospoctfully prays as follows 
1. That precess issuo horein, directing the 
defendants to appear and answer. tho oxigencies of this 


complaint. 


2. That the Court enter a declaratory judgment 


herein against tho defendant trustees. declaring that plain-~ 
tiff is ontitled t nm benefits from, to wit, 
Fooruvary 1, 2967 to ds judgment, with interost, and 
COSTS. 

3. That, in addition, the Court also order said 
defendants to continue paying pension benefits to plaintiff 
efter date of judgment. | 

That, in the alternative, the Court doclare 
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that said defondants illegally forfeited and confiscated 


the said sum of approximatoly $2,500.00 paid into the 


trust find by plainti¢(fts and that TEAInNtI(f way have 
judgement therefor, with interest, and costs. 

S. And Rope cai other and further relief as the 
nature of the ease requiros and to the Court seoms just 


and propere 


Androa Do Paoli, Plaintif? 


Robort CC. handvork 

Southern Building 

Washington, D. ee eee 

St. 3-3935, Stty for Plaintiff 


County of 
Stato of 
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me ad nes 4 of. nat ¢ 


L. Lewis Ss Josephine Reche, 
and Henry G. Schmidt, as Trustees of the United Ihine Workers of 
America Welfare and Retirement Fund of 1950, by their duly 


authorized attorneys, and in response to the Complaint filed in 


the captioned cause of action, state as follows: 


The Complaint fails to state a claim upon which relief 
“may be granted. 


Court lacks jurisdiction. 


7 oBct rege 
Perare E 


Thore has been no abuse of discretion or -erbitrery or 
capricious acticn on the ( of Zn or ether 
cause to Justify a court 


ad 


Trustees that Plaintiff is not entitled t 
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allegations conteined in paragraph 
allegations contained in 
ente ah one (1) pertaining to juric~ 
of tho Court are not required to be admitted or dented by 


Defendant Trustees. In response to the allegations conteined in 


the second sentence of paragreph one (1) of Plaintifi'ts Complaint, 


Lt is admitted thet the amount in controversy exceads the sum of 
$10,000.00. 


2. Defendant Trustees admit the allegations contained ta 


“paragraph two (2) of Plaintiff's Complaint. 


3. %iIn response to the allegations contained in psragraph 
thres (3) of Plainti¢fts Complaint, it is admitted that 
Defendants are sued in their official capacity as Trustees of the 
United Mine Workers of America Welfare and Retirement Fund of 
1950, an irrevocable trust, administered by them as Trustees 
sursuant to the Trust Indenture, and that the of £fice of the Trust 


Fund is at 907 Fifteenth Street, N. W., Nashington, De. C, It is 
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ence of said paragraph five (5) of Plaiatisgts 


Defendent Trustees deny the allegations contained in 
aA 


4} to conclusively plead as to 
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\ 


t 
In response te the sllecaticrs centained in paragraph 
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feur 
5. 


requirenen 


legaticns contained in the ¢ 


ecelved Plaintiff's Applicatio: 
67. 


H 


five (5), except that it is admitted that Defendant Trustees 


second sentence of said pa 


erach 
Compiaint, 
the third sen 


S 
a 
= 
1 
$ 


omplaint, except that ed 


Comnany, in 


fmended Effective Septem 
OUS Coal Vege AGES 
Sercement being executed 
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result, it 
submit payments to ti i Mine Workers 
are and Retiscnent Fund 959 forty (40} 


cents on each ton of cosl produced fer use or fer sale at its 


mines; that certain payments were made te the Trust Fund by 


thars Coal Compsny pursuant te the terms of said 
Netional Bituminous Coal Yags Aersement, as amended. 
ay the allegations in the fourth sentence 
s Complaint, axcapt it 
Trustees adopt regulations pursuant to 
granted them by the Trust Indenture setting up 
requiremants of eligibility for Trust Fund benefits and that 
those requirements hove been changed from time. to time. 


Defendant Trustees deny the allegations contained in the fifth 


sontance of said parsgrenh five {5) of Plaintiff's Complaint. 


6. Defendant Trustees deny the allegations contained in 


paragraph six (6) of Flaintiff's Complaint. 


7. -Defendaent Trustees deny the allegations contained in 
parsorspn seven (7) of Plaintiff's Complaint, except it Ls 


edmitted that they have returned no monies caid to the Trust 
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SENDMENT_ TO ANS'IER TO COMPLAINT - 


Come now Defendants, W. A. Beyie, C. W. Davis and 
Josephine Roche, as Trustees of the United Mine Workers of 


America Welfare and Retirement Fund of 1950, by their duly 


authorized atterneys and state es an amendment and addition to 


the Answer to Complaint filed in this action the following 


additional defense: 


NINTH DEFENSE 

Pleintiff's right of action for the return of ap- 
proximately $2,500.00 representing his share or portion cf the 
total paid into the Trust Fund py DePaoli Brothers Coal Company 
prics to April 2, 1961 is barred by both the District of Columbia 
(three years) and the State of Pennsylvania (six years) Statute 
of Limitations, Title 12, D. C. Code, Section 201 and 12 Purdon's 
Pennsylvania Statutes, Section 31, respectively, 


Leu 


HAROLD H. BACON 


07 Fifteenth Street, N. W. 
Washington, D. C. 20005 


{Certificate of Service Omitted in Printing] Attorneys. for the Defendants 
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now Defendant Trustees, by their duly authoriz 
i move this Honorable Court, pursuant to Rule 56 


Rules of Civi Sura, to enter summary 


in their favor 


1. That the Complaine 
which relief can be granted again sferdants. 
no genuine issue as to any material 


as a matter 


Attached hereto and made a part hereof, as if fully 
incorporated herein, are the Affidavit of Robert T. Boylan, 
Executive Assistant te the Director of tho United Kine Workers 
of America Walfare and Retirement Fund of 1950, Exhibit A, and 


Exhibits 1 through 14 attached thereto. 


Defendant Trustees request this Honorable Court to 


grant them oral argument as to the above motion. 


= Vee > i CZ T/Ge fo 


WELLY K. HOPKINS JOSEPH T. NcFADDEN 
s/ MG B 907 Fifteenth Street, N. W. 


HAROED H. BACON WOOERESEES Sg So SiS 


Attorneys for the Defendants 
| 
[Certificate of Service Omitted in Printing] 
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AFFIDAVIT 


CITY OF WASHINGTON 
- DISTRICT OF COLUYBIA 


BOYLAN, Executive Assistant to the Director, 
United Mine ¥ of America Welfare and Retirement Fund of 
1950, being first duly sworn on oath, deposes and says of my own 


personal knowledge: 


1, That Exhibit 1 attached hereto is a true and correct 
copy of Plaintiff's application for a pension which was received 


by the Defendant Trustees on February 2, 1967. 


2. That Exhibit 2 attached hereto is a true and correct 
copy of the Denial of Pension dated and transmitted by Defendant 
Trustees to Plaintiff on April 19, 1967. 


3. That Exhibit 3 attached hereto is a true and correct 
copy of Resolution 63 adopted by the Defendant Trustees on 
January 4, 1965. , 


4. That Exhibit 4 attached hereto is a true and correct 


copy of the National Bituminous Coal Wage Agreement of 1950 con- 
taining the trust indenture which created the United Mine Workers 


of America Welfare and Retirement Fund of 1950. 


5. That Exhibit 5 attached hereto is a true and correct 
copy of the National Bituminous Coal Wage Agreement of 1950 as 


App. 13 
mended September 29, 1952 raising the amount to forty cents (40¢) 


per ton to be paid by signatory operators to the Fund. 


6. That Exhibit 6 attached hereto is a true and correct 
copy of the National Bituminous Coal Wage Agreement of 1950 as 
Amended Effective December 1, 1958 executed January 2, 1960 by 
Joseph DcPacli and Andrea DePaolis. 

; 

Te hat Exhibit 7 attached hereto is a ‘true end correct 
‘copy of the National Bituminous Coal Wage honorees of 1950 as 
Amended Effective December 1, 1958 executed December 1, 1958 by 


Joseph DePaoli and Andrea DePaoli. 


8. that Exhibit 8 attached hereto is a ‘true and correct 
copy of a letter dated January 21, 1961 from DeP2eli Brothers 
to the Fund giving notice that all payments to the Fund to be 
discontinued April 1, 1961. 


9. That Exhibit 9:‘attached hereto is a true and correct 
copy of a letter from Plaintiff dated September 12, 1967 submit- 


ting additional evidence. 


10. That Exhibit 10 attached hereto is a as and cor- 
rect copy of a lettor dated September 27, 1967 addressed to. 
Plaintiff's attorney advising that the denial stands. 


li. That Exhibit 11 attached hereto, referring to the 
deposition taken on August.6, 1969, filed with this Court, con- 
tains two leases dated December 15, 1954 and September 25, 1959 


which wore attached to the deposition as Defendants' Deposition 


Exhibits 8 and 9, respectively. 


App. 14 
12. That Exhibit 12 attached hereto is a true and cor- 
rect copy of Affidavit of Plaintiff dated September 8, 1969, 


13. That Exhibit 13 attached hereto is a true and cor- 
rect copy of a letter dated December 12, 1969 to Plaintiff's 


attorney. 


14. That Exhibit 14 attached hereto is a true and _cor- 


rect copy of the record from Fiscal Service concerning the sig- 
natory status of DePaoli Brothers Coal Company dated February 6, 


1967.6 


OT 
ROBERT T. BOYLAN 


SUBSCRIBED AND SWORN TO before me this oz day of 


March, 1970, as witness my hand and seal. 


—, ~— 
—_—>—_....-—— 
—_ a ————— 


Notary Public 
Sara E. Carey 


My Commission expires April id, 1971. 
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EXHIBIT 1 
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ae 


— ‘for Pension 


LO.) ii ii. 
inggi if i Lo plication, no rights accrue to the applicent until the benefit is authorized for payment. The burden 
caer £) of proving eligibility for this ben weft és on the applicant, 
. PON 


a ARLE GUESTIONS MUST or ANSWERCDaeeFARURE TO 5D SS Wit pztay PROCESSING 
Liss Biter No. a eee Local Union No._€3 77 _ Dats 


paral 


~* 2. Name (Print) a, / 
- First Middie i 
3. Social Security Number 


4. Address ——— PEN F Fs 2 £ af EN W 4. 
Street end Number City Es 
5. Date of Birth 242: ehh __/ [EE / 9D eng Pisce of See 


SBMonth Year 


A Proof of age must be ettached to ree pplication. Seo attached information skeet foe type of proof required. 


~« 5 Name of Fetier Of a7TisTa__ We prolj 3 Place of Binh ZTE LY 


First 


s - 
» 7 Name of Motker MARIE Li OSL pice of Bee ae 


First (iiafzen) Lest 


8 Namo of Wite, i a Pt MES 
Sirss Middle 


> 9. Number of Children under 18 years of ago sae eee eS 


” 40. Heve you Sa ecaced working in the coal industry? R Yes O Ne 
E€ you have not pormanensly ceased working, your epplication will be processed, but if you ere found cligidls, 
Pension paymonts cannot becin until you submit to the Fund a Certificate of Retirement form which will bo 


» mailed you 
4 


11. Namo of Iast omployor in tho coal industry _ Zo = 
AList your presest exsployer if you are earreztly workisg) 


Dato you began eocking] for this company SLM SIS S Date you last worked Mite Leb, . 


* Tyre Work LZAL ead (le 


oe 0. 
Reason for Retiring Talsay- 4S 


82, Did you over reczive en awerd for Workmen’s Compensation becaure of 2 mine injury or tilicosisP, 


G Yes No 


5E “Yes", 2 copy of tho evrerd chould bo submitted with this application if you wich credit, 


4 


Borsa 2-P (Rev. 2-165) «<en 
WHEN PILLED CUT PLEASE SEND YBLLOIF 4ND WHITE COPIES TO UMWA. DISTRICT OFiCR 


App. 16 
13. 


EMPLOYMENT RECORD 


List below all your employment in the coal industry, starting with the company you first worked for. 
If you served in the Armed Forces during a war or national emergence: 
branc’ of service and the dates served. 


y and wish ercdit for this period, list tho 
Also attach a copy of your Discharge. 

From . To { i . 

01 i, Name of Cos! Company Location of Coal Company 

Mo. Yn [Mow | _ Yr. | 


Town 
VAM of 1937 Bee 


State 
ae Shaw mur pa lib Gols sath ae 
Villy be Les woud 1 Mew win 


oat AaeT ata vat Ale WV F Isher Gost Co. 
20-195) dy i ltd H tll Coal o 


or act Ask sath LeQstal BROS, it pe Lies 
Jel UFOS Dita 1G 


Mt Za 4K 4 


[a Oe 77 
14. Were you ever_connected with the management or operation of an 
been we 


‘r di you over Tave guy Boancal teres 


y of the coal companies where you havo 
you ever have any financial gny financial interest in any company? 
Yes. —- No___. 


3S. If “Yes”, indicate below the name of the company or companics and the period involved. 
NAME OF COMPANY FROM 


TO 
* (month, year) (month, yecr) 
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CERTIFICATION BY APPLICANT 


y pirenn, who knowingly and willfully felsiges any records or mokes acy false representations or statements of withholds any informatios in 
ecure for himself or for say other person a Fuad benc&t, shall be barred from recei: ing any benefits from the Fund; and ia any case 


¢ payment has been mode as a result of cuch false statements or omission of such informati a, the recipient of bencfits-will de re wired to 
age Pay P 


¢ the Fund in the amount received from the Fund. 
is mado by mark (X) two witnesses who koow tho I certify that the statements made by me in this epplication sre truco 
must eign.) and correct and that I have listed all of my employment in the coal 


industry. 
(Witness) 
Applicant - : 
es fn here es 
(Witness) “= DO NOT fring or stamp 
wy 
CERTIFICATE OF LOCAL UNION 


Inj to certify that the above applicant is currently 2 member of Loca! Union: No, and kes cen a member of this Local 


Month 


Signature of L. U. Oficer 


Signature of L. U. ficer 


CERTIFICAYE OF DISTRICT 


to certify that applicant is a member of District No. United Mine Workers of America 


4 ushorised. District S fgactaure 


EXHIBIT 2 


UNIVED PAINE WORKERS OF AMERICA 
WELFARE AND RETIREMLN FUND File 139733 
907 Fifteenth Stroo?, Nocthwos? 


Washington, D. ¢. 20095 Namo DePAOLI, ‘Andrea 


District.No. 


Local Union No. 


The application of _____.___ indron MePaoly 


renfleld, Pemsylvonia 
Address... 2 J 


's hereby denied for the following reason: 


OYED FOR ONE FULL YEAR FOR 
EET ISMEDIATELY pelo: 


rh ( Further, according 
idence in file, tt % i cal Comsany was not signatory to. the National 
Bitesinous Coal «ase Agreesont es receired ustce ToralecLons, 
—————— = . 


In view of fore;oine, be docs not meet the racuireuent set forth ebove, 
- Se 


Deie: April 29, 3967 


VENTSReppm 
-¥orm 2-P [Revised 10-21-54) 


é Lilie [| LE Benefits 


EXHIBIT 3 
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MEETING OF THE BOARD OF TRUSTEES OF THE UNITED MINE 


WORKERS OF AMERICA WELFARE AND RETIREMENT FUND OF 1950, JANUARY 4, 1965 


RESOLUTION NO. 63 


* * 


An applicant who subsequent to February 1, 1965, 


permanently ceases work in the bituminous: coal 


al Bituminous Coal Wage greement 
1950, as amended, shall be eligible for < pension 
if he has: 
1, Attained the age of fifty-five (55) years or 
over at the date of his appticaticon for 


pension. 


Completed twenty: (20) years" service in the 


coal industry in the United States, as 


described in paragraph YI A hereof, 


Permanertly ceased work in the coal industry 


immediately following reqular employment for 
a period of at least one (1) full year 3s en 
a 


employee in a classified job for an employer 
Signatory to the National Bituminous Coa! Wage 


Agreement, as defined in paragraphs II B hereof. 


* * * 
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nous Coal laze | 
Wes we WEG Wey 


ao 


EFFECTIVE MARCH 5, 1950, TO JUNE 30, 1952 
EXECUTED AT WASHINGTON, D. C., MARCH 5, 1950 


* * 
UNITED MINE WORKERS OF AMERICA 
WELFARE AND RETIREMENT FUND OF 1950 


A. It is hereby stipulated and agreed by the contracting parties hereto that there is hereby created 
a Fund to be designated and known as the “United Mine Workers of America Welfare and Retire- 
ment Fund of 1950.” During the life of this Agreement, there shall be paid into such Fund by each 
operator signatory hereto the sum of thirty cents (20c) per ton of two thousand (2,000) pounds 
on each ton of coal produced for use or for sale. Such Fund shall have its place of business in Wash- 
ington, District of Columbia, and it shall be operated by a Board of Trustees, one of whom shall 
be appointed as a representative of the Employers, one of whom shall be appointed as a respresent- 
ative of the United Mine Workers ef America and one of whom shall be a neutral party, selected by 
the other two. In the event of resignation, death, inability or unwillingness to serve of the Trustee 
appointed by the Operators or the Trustee appointed by the United Mine Workers of Amcrica, the 
Operators shall appoint the successor of the Trustee originally appointed by them and the United 
Mine Workers of America shall appoint the successor of the Trustee originally appointed by it. 


The Operators signatory hereto do hereby appoint Charles A. Owen, of New York City, as their 
representative on said Board of Trustees. The United Mine Workers of America do hereby appoint 
John L. Lewis, of Washington, D. C., as its representative on said Board of Trustees. It is further 
stipulated and agreed by! the joint contracting parties that Josephine Roche, of Denver, Colorado is 
appointed as the neutra! Trustee. Said three Trustees so named and designated shall constitute the 
Board of Trustees to administer the Fund herein created. 


In the event of a deadlock on the designation or agreement as to any future neutral Trustee, an 
impartial umpire shall be selected either by agreement of the two Trustees, representatives of the 
contracting parties hereto, or by petition by either of the contracting parties hereto to the United 
States District Court for the District of Columbia for the appointment of such an impartial um- 
pire, ali as made and provided in Section 302 (c) of the “Labor-Management Relations Act, 1947.” 


_iIt is agreed by the contracting parties hereto that the Trustees herein provided for shali serve 
for the duration of this contract and as long thereafter as the proper continuation and administra- 
tion of said trust shall reouire. 


4 it is agreed that this Fund is an irrevocable trust created pursuant to Section 302 (c) of the 
“Labor-Management Relations Act, 1947,” and shall endure as long as the purposes for its creation 
shall exist. Said purposes shall be to make payments from principal or income or both, of (1) bene- 
fits to employees of said Operators, their families and dependents for medical or hospital care, pen- 
sions on retirement or death of employees, compensation for injuries or illness resulting from oc- 
cupational activity or insurance to provide any of the foregoing, or life insurance, disability and sick- 
ness insurance or accident insurance; (2) benefits with respect to wage loss not otherwise compensated for 
at all or adequately by tax supported agencies created by federal or State law; (3) benefits on account 
of sickness, temporary disability, permanent disability, death or retirement; (4) benefits for any and 
all other purposes which may be specified, provided for or permitted in Section 302 (c) of the “Labor- 
Management Relations Act, 1947,” as agreed upon from time to time by the Trustees including the 
making of any or all of the foregoing benefits applicable to the individual members of the United 
Mine Workers of America and their families and dependents, and to employees of the Operators 
other than those exempted from this Agreement; and (5) benefits for all other related welfare pur- 
poses as may be determined by the Trustees within the scope of the provisions of the aforesaid 
“Labor-Management Relations Act, 1947.” Subject to the stated purposes of this Fund, the Trustees 
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shall have full authority, within the terms and provisions of the “Labor-Management Relations Act, 
1947,” and other applicable law, with respect to questions of coverage and eligibility, priorities among 
le classes of benefits, amounts of benefits, methods of providing or arranging for provisions for bene 


fits, investment of trust funds, and all other related matters. 


The aforesaid Trustees shall designate a portion (which may be chahged from time to time) of 

the payments herein provided, based upon proper actuarial computations, as a separate fund to be 

w administered by the said Trustees herein described and to be used for providing for pensions or 

annuities for the members of the United Mine Workers of America or their families or Cependents 
and such other persons as may be properly included as beneficiaries thereunder. 


It is further agreed that the detailed basis upon which payments from the Fund will be made 
shall be resolved in writing by the aforesaid Trustees at their initial meeting, or at the earliest 
practicable daie.that may by them thereafter be agreed upon. 

Title to all the moneys paid into and or due and owing said Fund shali be vested in and remain 

-* exclusively in the Trustees of the Fund, and it is the intention of the partics hereto that said Fund 
.. Shall constitute an irrevocable trust and that no benefits or moneys Payable from this Fund shall 
be subject in any manner to anticipation, alienation, sale, transfer, assignment, pledge, encumbrance 
“or charge, and any attempt so to anticipate, alienate, sell, transfer, assign, pledge, encumber or 
»charge the same shal} be void. The moneys to be paid into said Fund lshail not constitute or be 
deemed wages due to the individual mine worker, nor shall said moneys in any manner be liable for 
or subject to the debts, contracts, liabilities or torts of the parties entitled to such money, ie., the 


bd 


beneficiaries of said Trust under the terms of this Agreement: 


The obligation to make payments to the “United Mine Workers of America Welfare and Retirement 
Fund of 1950” under this contract shall become effective on March 6, 1950, and the first actual pay- 
ments are to be made on April 10, 1950, and thereafter continuously on the 10th day of each sueceed- 
ing calendar month covering the production of all coal for use or sale during the preceding month. 


’ It is stipulated and agreed by the contracting parties hereto that the Trustee designated by the 
United Mine Workers of America shall be the Chairman of the Trustees of the Fund provided for in 
this Agreement. 

It shall be the duty of the Operators signatory hereto, and each of them, to keep said payments due 
said Fund, as hereinabove described and provided for, current and to furnish to the United Mine Work- 
ers of America and to the Trustees hereinabove designated a monthly statement showing the full amount 
due hereunder for all coal produced for use or for sale from each of the several individual mines owned 
or operated by the said Operators signatory hereto. Payments to said Fund shal! be made by check 
payable to “United Mine Workers of America Welfare and Retirement Fuhd of 1950” and shall be 
delivered or mailed to the office of said Fund located at 907 Fifteenth Street, N. W., Washington, D. C., 
or as Otherwise designated by the Trustecs. : 

It is stipulated and agreed by the contracting parties hereto that an annual audit of the Fund here- 

‘inabove described shall be made by competent authorities to be designated by the Trustees of said Fund. 
A statement of the results of such audit shali be made available for inspection of interested persons at 
the principal office of the Trust Fund and at such other places as may be designated by the Trustees. 


Failure of any- Operator signatory hereto to make full and prompt payments to the “United Mine 
Workers of America Welfare and Retirement Fund of 1950” in the manner and on the dates herein pro- 
vided shall, at the option of the United Mine Workers of America, be deemed a violation of this Agree- 
ment. This obligation of each Operator Signatory hereto, which is several and not joint, to so pay such 
sums shalt be a direct and continuing obligation of said Operator during the life of this Agreement and 
it shall be deemed a violation of this Agreement if any mine to which this Agreement is applicable shall 
‘be sold, leased, sub-leased, assigned, or otherwise disposed of for the purpose of avoiding the obligation 
hereunder. a 


Action which may be required hereunder by the Operators for the appointment of a successor Trus- 
tee representing them, or which may be required in connection with any other matter hereunder, may 
be taken by those Operators who at the time are parties hereto, and authorization, approval, or ratifi- 
cation of Operators representing fifty-one percent (51%) or more of the coal produced for use or sale 
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during the calendar year previous to that in which the action’ is taken shall be sufficient and shall bind 
all Operators. : 


B. It is hereby stipulated and agreed by the contracting parties with respect to the Fund created 
by the National Bituminous Coal Wage Agreement of 1947: 


(1) The Operators signatory hereto agree to make payments into said Fund on or before March 
15, 1950, on account of all coal produced for use or sale up to and including March 6, 1950, with 
respect to which payment has not heretofore been made, such payments to be on the basis hereto- 
fore made by said Operators under the National Bituminous Coal Wage Agreement of 1947 and the 
National Bituminous Coal Wage Agreement of 1948, whichever is applicabie. : 


(2) The Operators signatory hereto hereby renounce and forever release any and all claim to 
or interest in payments made into the said 1947 fund. 


(3) The Trustees appointed pursuant to this Agreement are hereby authorized and directed to 
accept into the new trust fund hereby created and-to, devote for the purposes hereinabove specified 
and. enumerated, any and all trust funds remaining unexpended or unobligated in said 1947 trust 
fund. 


(4) The parties hereto agree that the best interest of the beneficiaries of said trust fund would 
be served by having all unexpended or unobligated funds therein transferred as above provided, and 
agree that the Trustees thereof should transfer such funds to the new trust fund created by this 
Agreement. 


C. It is stipulated, understood and agreed by the contracting parties hereto that the present prac- 
tices with respect to wage deductions and their use for provision of medical, ‘hospital and related serv- 
ices shall continue during the terms of this contract or until such earlier date or dates as may be agreed 
upon by the United Mine Workers of America and any Operator signatory hereto. 


D. It is the intent and purpose of the contracting parties hereto that full cooperation shall by each 
of thern be given to each other, the Trustees named under this Scction and to all affected Mine Workers 
1o the eventual coordination and development of policies and working agreements necessary or advisable 
for the effective operation of this Fund. 

* * * 
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NATIONAL BITUZINOUS COAL sghGE AGREE AE NT of 1950, As Amended 


Effective Decenher 1 19¢ 


sN WITNESS WHEREOF, each of the partes signatory hereto, Soars to proper authority, has 
caused this Agreement, effective December 1, 1958, to be signed by its proper officers or representatives 


at Washington, District of Columbia, on this 3rd day of Decembe er, 1958. 


Distriee 2 Z— 


UNITED OVE WORKERS OF AMDSRICA ;  OPERAT RS 


(Zypa or or > Print N Name of a 
— ror Le ae 
CLEAR FG. Sib C Coen iy 
e400 


ve VE iL. LNG ch =) 


Geo Fale and Title of Signer) LS) 4 Z bor. 


| Jr. SELLL EF SERE lie: Peter 


(Type or Print Name = Title of Signer) 


: &) | f2 > / 
ee A and (in an = Ak A Nee ral ae er Wl 
seen Ae A a Se a ~\ 
(Signature and Title of Signer) 2 


/ ae =p ) Aworta De fhe tt JARIVLR. 


(Type or Print Name and Title of — 


List Ali Mines Covered by This Contract 
Local Union 


ma VG: GE. 


Namo of Mine Sa Location of Mine : 
TOWN COUNTY m2 


Iz peper UNION MADE by District 50, UMWA 
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NATIONAL BITUMINOUS COAL, WAGE AGREEMENT OF 1959 as Amended 
Effective December 1, 1956 


IN WITNESS WHEREOE, each of the parties signatory hereto, pursuant to proper authority, has 
caused this Agreement, effective December 1, 1958, to be signed by its proper officers or representatives 
at Washington, District of Columbia, on this 3rd day of December, 1958, 


pee ee 
UNEIFED MENE WORKERS OF AMERYGA OPRDTALORS 


: a g ra ae Ds &e ne wy , A 
Date_£ Vege J, oy Laue ee ML AL ff 0 £ 2 


A Smee %. _ So 


+ (Oye un Print lou of Conapeay) 


2 ‘| 


o] 


Pigs. ee 
VERE LF 
Ba Dt ee LI Sa So 


fAaG2) 
SI GEL ESS: Kis Ne 
Bee GOOF 7 Lip 12 Wee. 
CU LS CF 7 dis OF 22% 
nace thitdare Di wet Some SNE 


Cee (Signature an¢: Titie of Siyner) 
Pys He £2 Soxte | 


feta ed lea ones A beseeue Delei, trelHer 


(Type or Print Name and Title o” Signer) 


oo ere eenemenneen eee. —-: er ee 


(Signeture anfi Title of Sigzcr) 


LE Lb Dae : 
wi Zi eh teen Anonen De fron! LERTNER 
/ : : 
a : 


eS ms —f-4 
{Sype o> Print Namc and Title of Signer) 


Visi Al Aiines Covers? by Chis Contract 


Wame of Mine ae t Location of Mino Xocat Unicn 
. a4 = 2OWN CGUNTE SLatEs 


PEL AoLI ”  Crrebonin FL jenna 6397 


This peper UNION MADE by District 50, UMWA 


SA tw 


Penfield, Pa. 


as 


Jane 21, 196 


Vested ine Workers of Americs, 
Welfare and jietirenent Fund, 

907 Fiftenth otreet, Northwest, 
Washington. Se U.S. 


Gen 

ta notify you of the termination of our Agreement with you, 
Section of the Rationel Bitwhinous Coal sage. Lcreenent Sffective Shorea Shs 
196s 


i 


This -is in accordance with the o2ragraph- of-our agreement knorn as 


Termination of Ageement< ..AL payments will de aisconinued as of April 


Ist, 196. 


Yours very truly, 


i MOTED: * 
LEDGER 
INSTRICT LisT 
Fae 


EXHIBIT 9 


Rozsert C. HANDWERK 


ATTORNEY AT LAW : SOUTHERN BUILDING 
_— 1ST & H STS. N. W. 
BTeetue 8-2035 WASHINGTON, D. C. 20005 


Septembor 12,1967 


Mr. Robert T. Boylan, 

Assistmt to Director. 

Welfare and Retirement Fund, “RG: DePaoli v. Lowis, et al, 
United Mino Workers of America Trus teos 

907 - 15th St. NW., 

Washington, D.C. 


Dear ke. Boyinn: 


I ropresent Mr. Andres DePaoli, Penfield, Pa., in the , 
matter of donial of his ponsion arplication on April 19,1907, 
by tho Welfare and Retiroment Fund. ; 


The denial states that according to evidence in your filo, 
the De Paoli Brothers Coal Co. was not signatory to the National 
Bituminous Goai Wags Agromont as roquired by Trustee regula- 
tions. If attach horeto xerox copies showing such signatorios, 
datod August 29, 1955; Dec. 1, 1958, and January 2, 1960, re- 
Spectively, covering tho agreement, as amended. While it is 
trus that he signed sams in 1958 and 1960 as a partnor; nover- 
theless, his income tax returns for tho pericé 1955 to 1950, 
inclusivo, roflect an avorage incomo of $2092.33 for theso 
yoers. His cortificate ot : Tiss 
that tho "¢ 2 pie ho_porformed for this "company" was as 
“Loacer.” = a fact, he was 31 loader for the company 
en ns, > n le: ans 
vord eS these yoars 
Wimmes_ho focoived or this work, and«be 
purposes an ernloy e\ as he had boen for coal companics since 
1923. 


I quote below Question 11 on his pplication for ponsion, 
as follows: 
"li. Name of lest employer in the coal industry Do Psoli. 
Bros. Coal Co. (List your 


Law." 
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Tho above signifies that ho doemod DePacli Bros. Coal Co. 
in fact as his "employor™ end thet the designation "partmer” end 
Nconl operator" was o misnemer. 


Pago 2 


lie. Robert T. Boylan, Asst. to Director. 


In addition, tho copies of chock letters of edvice to the 
Fund for tho years 1955 to April 21, 1961, covering the appli- 
cant's work as 2 coal loedor at the Tyler Run and Caledonia 
coal minos, show thet they wore all signed by Joseph De Paoli. 
The paymonts tho Fund shovm on said letters tojtal over 
$i, 789.88 alo I have cops of cancdled chocks showing 
these paymen the Fund. None were signod by fAndvoan De Paoli, 

by Helen De Paoli, or Joseph De Paoli, further 
idrea was a mere employee. 


The denial further estates that the evidence in your filo 
shows that applicant has not established "proof of tronty 
yoars! classified employment in tho coal industry." The ovi-~ 
Gonco, howover, shows that ho has had thirty (30) - years classi- 
Lied employment in the coal industry from 1923 to 195 alone; 
not counting his 11 years of such employment with: the Do Paoli 
Bros. Coal Co., making the total employment in the coal inéeus- 
_txy forty-one years, being twice the required amowms. 


I also encloss horowith tho offidevitsof the applicant 
and Lewis Mangelo, swoaring that ho was in tho employ of “the 
Shawmut Mining Company from tho year 1923 to 1937, inclusive. 

I aiso cnclose xerox copy of Bituminous Kiner's Cortificate of 
Service issued by the Dept. of Minos, Pa., dated Feby. 10.1938, 
which is self-explanatory. Also enclosed please find xerox 
copies of certificates Showing his omployment by Undorhill Cosl 
Mining Co; Glon Fisher Coal Co; New Shawmut Mining Co; and ~ 
Shawmut Mining Co., which are also self-explanatory. 


It would appear (in all faiiness), that by this addiations 
evidence, the application for pension should be granted. Kindiy 
let mo hoar from you at your convenience. 


Thanking you, I am, 


Seer Yours, sakenery, 
RCE/st LEE A 
: o ae Os. 
Sis eae 


encs. KOBE 
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EXHIBIT 10 
Septomber 27, 1967 


Mr. Robert C. Handverk 

Attorney at Law 

Southern Building 

5th & H Streets, N. W. 139733 
Washinrton, D. C. 


Dear Mr, Hendwerk: 


This will acknowledge your September 12, 1967 letter with 
enclosures concerning Mr, Andrea DePaoli, oan applicant for Trust 
Fund Pension Benefits. 


Pension Benefits may be authorized by the Welfare and 
Retirenent Mind only to applicents who last worked in a classified 
Job in the coal industry as en employoo in the mine of an operator 
sBipnatory to the National Bituminous Coal Yage Agreement, in 
addition to meeting other oligibility requirements, 


Kr, DePaoli has indicated that he was associated with the 
DePaoli Brothers Coal Coxpany from January 1955 to Decenber 1966, 
his retirenent from the coal industry. According to Trust Fmd 
records, the DePaoli Brothers Goal Company wes not signatory to 
the Agreement ofter April 1, 1961, Therefore, Mr. DePaoli does not 
meet the basic requirement referred to above and is not eligible 
for Pension Benefits, 


It is further indicated that Mr. DePaoli's status with the 
DePeoli Brothers Coal Company vas that of an employer rather than 
an employee and thet the required twenty years' clessified service 
as an employee hes not been established by satisfactory proof. In 
view of the substantial period of non-signatory operation of the 
DePaoli Brothers Coal Company from April 2, 1961 to December 1966, 
however, there would be no point in Mr. DePaoli's attempting to 
establish proof of twenty years! service as an employee. 


Trusting this information will be helpful, 


Sincerely yours, 


; Robert T, Boylen, Executive Assistant 
to the Director 
RTB: sra : 


ec: Mr. Hopkins 
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Deposition of A. Palumbo, pp. S Uae ASS: wan Le 


* * * 

G $25.00, and nerorling to the reeord of ee what 
would be the lost period Me. EsPsoli wes employed by the Underhill 
Coal Mining Coxpmy, wocexting to these exhibirse? | 

A. Second kaw’ oF Saptenkex, Lost. | 

Q. And ee € exhibit nuxbar dees thai informetion appear? 

A. Se 

Q. Sonial soamity was ecdueted and paid on ie. DePaoli for 


any poriod of time he vor: fom iile pany, is that! correct? 


A. fhet's correct, 


BY ER. wrmerat: | 


Q. Do you have sny reeord in your pessession : Mr. Palusbo, 


‘indicating that Me. DePaoli was an employe of any, either the Underwood 


Conl Company, or the Now Shammt Mining Company, after th fivst half 
of Septomber, LOS? | 

A. You make that Undexini22 Coal Mining Company and I'22 answer 
hat gestion. 


Q. Undorhill Coal Mining Cozpany. 


A. There is t he was an employe « the two 


companies after Septembar. 195%. 


Q. Did thers come a tims that a lease was executed betyo 


Now Shanmut Mining Company ma the plaintiff, Andrea DePcoli and Joseph 
Ne anette 


DePacli?- 
pees oe 
A. Yes. 
——_————— 


BY ER, WIEMY: 
No, <* to that. mcog here a icase, 


will you identify the lensa as to dates and as to the signers? 


&. Well,“this a2 and entered into 


this 15th day of Daconbar, LOS, "he Now Shawmut Mining Commany 


ond finirca DoPaeli acd Joseph DoPaoli. 
* & «- 
Q. x. Palumbo, I have kad marked by tha court reporter, 
Defendéonts* Deposition Dyhibit 8, end it purportc to be a copy of an 
egreazent dated Decamber 15, 1954, between New Shawmut Mining Company, 


end Jescph DePaoli ang Andrea DePaoli. Can you identify that as being 


@ ccpy cf the original in your possession? _ 


A. Yes. 


{ 
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THIS AGREEMENT AND LEASE Made and entered into this 


— ' 
[5 day of weer seepev.,A.D., 1954, between NEW SHAW MUT 


MINING COMPANY, a Corporation organized and existing under the laws 
of the Commonwealth of Pennsylvania, having its Deine offices at 
St. Marys, Elk County, Pennsylvania, Party of the First Part, 
| LESSOR, 

and JOSEPH DePAOLI and ANDREA DePAOLI of Penfield Clearfield 
County, Pennsylvania, Party of the Second Part, | LESSEES; 

WHEREAS, the Lessor is the owner of certain deep mining 
operations known and described as New Shawmut Mining Company's 
Proctor No. 5 Mine, situate in Fox Township, Elk County, Pennsylvania, 
together with all ccal located therein; and a 

WHEREAS, all the mining equipment, supplies, improvements, 
Structures and facilities of any kind relating to the operation of said mine, 


having been acquired through purchase from DON M. VAN HORN, are 
—_— ‘ i 


the personal property of the Lessees namcd herein; nd 
* * & 
9. Lessees covenant and agree to be solely responsible and to 
pay for any deductions, contributions or payments for or on account of 
“ ! 
the Welfare Fund which may be required for the benefit of any employees 
or labor unions in any manner connected with or claiming benefits under 


. the mining operations of the Lessees. 
* * * 


EXHIBIT 13 


UN: fED MINE WORKERS OF “AMERICA 
WELFARE AND RETIREMENT FUND 


_ 907 FIFTEENTH STREET, NORTHWEST 
WASHINGTON, D.C. 20005 
E>» 
WELLY K. HOPKINS TELEPHONE 
COUNSEL TO THE IRUSTLES 393-5664 


December 12, 1969 


Robert C. Handwerk, Esquire. 
Southern Building 
Washington, D. C. 20005 


Re: ‘Andrea DePaoli v. John L. Lewis, et al. 


Dear Fr. Handwerk: 


Pursuant to your recent telephone ccnversation 
with Mr. McFadden of my staff, I wish to advise that 
the Administrative Section has reviewed the additional 
evidence submitted and has advised that the denial re- 
mains. The reason for denial set forth in Mr. Robert T. 
Boylan's letter to you of September 27, 1967 and the 
denial notice to your client of April 19, 1967 remains 
unchanged. 


‘Very truly yours, 


‘Welly K. Hopkins 
WKH: JMcF : Jc 
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EXHIBIT 14 
PENSION 


VAY 
Pile No. \S ESS Date 
Neme of Last Employer \ sr HY Ronern We wn sti 
. Fiscal Records Indicate: | 


- 


Company a signatory at date of last employment? 


Remavke; SS) Gu eon 


t ! 
if Blizzard 
Fiscal Gérvice 
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[Caption Omitted in Printing] 
Civil Action No. 941-'68 


STATEMENT OF MATERIAL FACTS AS 
TO WHICH THERE IS KO GENUINE ISSUE 


Come new the Defendant Trustees, by their attorneys, 
and state the following facts, as to which there is. no genuine 


issuo: 


sy: The United Mine Workers of America tiel fare and 
Retirement Fund of 1930 is a trust, created by its settlors, to. 
wit, coal opcrators signatory to. the National Bituminous Coal 
Vage Agreement of 1950 and a labor union, the United Mine Yorkers 


of America.’ 


2. That Androa DePaoli is seeking to be declared 
status as a pension beneficiary of the United Mine viorkers of 


America Welfare and Retirement Fund of 1950. 


3. That the Trus st Fund was established by the trust 
ins emart contained in the National Bituminous Coal Wage 
Agreemoant of 1950 (Boylan Affidavit, Exhibit 4) a collective 
bargaining agreement entered into by the United Wine Workers, 
International Union, and certatia bituminous coal Operators, 
pursuant to the terms and authsrity of Section 302(c) (5), Labor 
Kanagoment Relations Act, 1947. 


4. “among tho powers granted in the trust instrument 


to the Board of Trustees of this Trust were the following: 


Subject to tho 

this Tur iD, tha 

full authority. 
Provisions of 73 
Relations oe 1947 
plicable 

oe "coveras 


Ty © 


e's C) (¢) 
4 


©) 29 oO 
pet Die. 
¢ 


ju 
IW) 2 Mock 
Ps} 
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we 
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Gitursa 
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by pee 
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u 
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5. 
fer pension benefits of the Fun 
rustees, and which were in effe : plicable at the time 


oe Ag fidav 


Resolution 63 provides in pe 


Ae AN epplicant who subsequent to February 
» 1955, permanently csases work in the 
bituminous coal industry as en employee 
of an exployer signatory to the National 
Rituminoes Coal Sage Agreement of 1950, 


~ 
- 


&$ amended, shall be eligible fer a 


pension 4f he hes: 


€ eS 


3. Permanently ceased work in the coal 
industry immediately following _teg- 
uler employment for a period oz at 
least one (2) full year as an em-= 
ployee in a classified job for an 

. Omployer signatory -to -the National 
SASS Coal Wage Agreement, ee 


7. DoPa oli filed an application for pens ion benefits 
which was received by the Fund on February = 1967 (Boylan 
Affidavit, Exhibit 1). 
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8. The pension application was denied by Defendant 


Trustees on April 19, 1967 (Beylen Affidavit, Exhibit 2). 


9, In dotermining that DoPaoli had not established 
proof of employment as an employee for one full yesr for an 
operator signatory to a National Bituminows Coal Wage Agreement 
immediately prior to retirement, the Fund besed its finding on 
a termination of notice of contract effective April 1, 1963 sent 
to the Fund by Jeseph and Andrea DePaoli, partners, DePaoli 
Brothers Coal Company (Boylan Affidavit, Exhibit S), and from 
the records of the Fund's Fiscal Department stating that Josech 
and Andrea DePaoli {DePaoli Brothers Coal Company) were not 


signatory to the contract during the poriod April 2, 1961 through 


Decembor 31, 1966 {Boylan Affidavit, Exhibit 14). 


20. «ALE of the additional evidence submitted to Trustees 
has been reviowed by the Defendant Trustees at the request of 
Plaintiff's attorney, and he has been notified that tho Plaintiff's 


pension remains denied (Eoylan Affidavit, Exhibit 13). 


11. No money is paid into the Fund by individual coal 
miners, but forty conts (40¢) per ton on each ton of coal pro- 
duced for use or for sale is paid by each signatory coal operator 
(Boylan Affidavit, Exhibits 4 and 5). 

=) Ue sf wk | 
TD 

HAROLD H. BACON BELLY Ke HOPKINS 
} , 907 Fifteenth Street, N. 
2 lJ (i ae Washington, Ds C. 20005 


‘JOSEPH T. McFADOEN 
. Attorneys for the Defendants 


{Certificate of Service Omitted in Printing] 


—— 


App. 37 
[Caption Omitted in Printing] 
Co. Ae Row S4i-58 ~ 
eee OF PLANITIFF TO IDTIOX oF 
EPENDA WL TRUSTEES FOR SULMARY 
iffts snezer to the ebove moticn is as fclicrs: 
ionies the cospleint fails to stete « clsin, 
tem waich relief cen be granted. Defendants césit rare by not 


525 


avo genuine iasuss as to matericl facts as set forth 
etatexont of mntoxisl facts, filed herein. It chews 
s of facts between the parties and is praysd te te 


¥eed eg a next horeef. The defendents have net shem that thoy ere 


entitled ts §Judgrent as a matter of isw. 

3. The effidevit of Rebert fT. Boylan, Ex. A, Siled by the 
defendents in support of the moticn, states no fcets, either of 
porasncl imesledso, or bassd pen information end belies, is sup-~ 
port cf the arsver to the complaint. It msrely tdontiftos Exs. i 
theeuch 1h, attachsd therete, as to their authenticity, and states 
they ars true and correct copies. Ko supporting affidavits ere 
Liled by the deofondents themsslves}; nor of the person who wrote up 
— Genial of the pension. 

he Affidavit of plaintiff dated Septexbor 8,2969, filed herein 
end prayed te be read as a pars horeo?e 


We Sores t fanewere 
i AStye sor Plainsif? 
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AFFIDAVIT OF ANDREA DePAOLI 


COUITY OF CLEARFIELD, ; 
STATE OF PEIISYLVANIA ) 
ANDREA DoPAOLI, being first duly sworn on oath adeposes end 

says thet he filed an application for pension in February, 1967, 
which was denied by the Trustees on April 19,1967. That umder date 
ef December 15, 195k, effiant and his brether, Joseph DePaoli, on- 
tered into a frritten asreemont and Jease Ww the New Shawmut Min~ 
ine Company to mine coal exclusively for that coupany) {t being pro- 
vided therein that lessees “covenant and LOSES FCOREELG CRS SES ve Seeks Ss ee to sell and doliver 
al of said cosh to the lessor at Tessoxis Procter tipples as deste- 
mated by the lessor.” \That in said agreement, this affiant and his 
yrother were not recited as being s partnership, but as individuals, 
$n reality as omployses of the New Shawmut Mining Company, being 
Hound to sell and deliver to said company all coal produced py thom, 
‘as provided in Pay. } of the agreement. Further /theat affiant and 
his brother had no employees\as provided $n Par. 9 of the esroonont. 

- ‘That effient souzht no legal advice in entering into the egree- 


‘mont and lease, dated December 15, 195); nor in the subsequent 


agreement entered into in 1959; and later|usea ¢ he name, "DoPaoli 
Bros. Coal Co.,"_m the DuB osit National Bank 


afiviseé him the use of such name would give him sono standing.| 


(that at no time did affiant and his brother, Joseph, enter 
into a partnership agroonent and wore paid by New Shawmut Mining 
Company as individuals, or employees.\ Affiant further states that 


in his so-called partnership return of income for the calendar years, 


1955 throush 1960, he reported no net earnings from self-employment; 


ner did he report a payment to an alleged partmor. 
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(mat from February 15, 1955, to March 20,1961, aeffient and 
Joseph DePaoli paid the sum of Sh. 789.88 directly into the United 
Hine Workers of America, Welfare and Retirenont Find of 1950, in 

s of Joseph end Andyvea DePaoli as show by check letters | 
sent to the Fimd md photostat copiss of canceled checks; 
four of such check lotters were sicned by DePeoli Bres. 

; Sssoueasare 1S to May 17, 1955; that thoresfter 


such letters were signed individually by Joseph DePaoli 


n payment thereof used the bank accowmt designetéd vy the bank, 
Pay 


as aforesaid. 


2ty ea hind 
Andrea Deraoli 


(Caption Omitted in Printing] 


O.A oRODe OhL-68 


PLAIITIFP'S STATEXENT OF MATERIAL 
FACTS AS % WHICH THERE ARS | 
GENUDTE ISSUES 


These are genuine tssuea as to the following facts: 


| 
1. ‘Tho Welfare and Retirement Find of 1950 is en express 


erust ong not a charitable trust. 


&@. FPilsintif’ seeks an awerd of pension under the express 


trust and denies he is seeking status ag a beneficiary ef the trust, 


taiech he already has. 

S$. Whether or not the defendsnt trustees eas & facs have ever 
poxsenally exsraised their terest powers in reapsat ef the beneficial 
interest of the plaintiff in the trest. Plaintiff denies as a fect 
fhat thoy have 6ver personally pagsed ca questions of coverere end 
Ciiethality ex his epplicetion for pension, as fis shown by the re- 


eerxrd heregr. 
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kk. As chow by the reoord heroin, plaintiff nevor received 
sotusl or Ronsteucetve notice of Resolution 63 and dofendants have 
Qniled te show any facts that he recetved such notice. 

5S. There is a genuine issue of fact as to whethor or not 
Scsoph DePaoli and Andrea DePaolt were tn fact partners, morely 
Cysigmating themselves as such. Dofendants have failed to proeduse 
aby articles of partnorship, er nny fasts creating sush status. See 
affidavit of plaintiff dated September 8,1949, ifeted es Bx. 12 by 
@ofendsats and their Ex. 9 attached to the uosicen. Ths enté affidavit 
£e cited hevein in opposition to the woticn fer srsuary judmzsnt. 

6. That the leases, (Defts’ Ex. 11 to tho motion) rafze 
faectval icsues as to whether or not Plaintiff and his brother vero 
en indsopendent parinershtp, ov usrely expleyses of the Rew Shaw- 
mut Kining Coupany, the leases exproaaly providing that they must 


Soil and Coliver ell cecal prodused te the lessor, with e minor ex- 


od Ln, 
LLL, » handwan, 


Atty. for Plaintiry 


caption mentioned therein. 


(Caption Omitted in Printing] 


AFFIDAVIT 


CITY OF WASHINGTON 
DISTRICT OF COLUMBIA 


i 
i 


WILLIAM A. PLIZZARD of 907 Fifteenth Street, Northwest, 


in the City of Washington, District of Columbia, first being’ 


duly sworn upon his oath, deposes and says? 


App. 41 
1. That he is,and hes been since Yarch 5S, 1950, an 
employee of the United Mine Workers of America Welfare and Ree 
tirement Fund of 1950 in the capacity of Assistant to the 


Comptroller of said Trust Fund. 


2. That in his duties as Assistant to the Comptroller 
he has in his custody and contre} records of the Trust Fund con- 
cerning coal companies signatory to the vartous National Bitumie 


neous Coal Wage Agreements since 1950. 


3. That he has examined the records in his custody and. 
control concerning the signatory status of the New Sharmut Mining 
Company, St. Marys, Pennsyivania, and DePaolt Brothers Coal 
Company, Penfield, Pennsylvania, which reveals that New Shawmut 
Mining Company withdrew from the Central Pennsylvania Coal Pro- 
Gucers Association on December 31, 1958, thereby terminating the 
1958 Agreement and has not been a signatery to a National Bitumi- 
nous Coal Wage Agreement since December 31, 1958. Also, that 
DePaoli Brothers Coal Company terminated the 1958 Contract ef- 
fective April 1, 196} and hes not been a signatory to a National 


Bituminous Coal Wage Agreement since that date. 


4. That Exhibits 1 and 2 attached hereto are the 1960 
and 1961 Annual Reports of the Fund which are widely distributed 
throughout the coal industry, including all signatory coal oper 
ators, and which is reprinted in full in the United Mine Workers 
Journal, and at Sos eS Ee ES requirenents of a 


pension are outlined, and specifically refers to revising the 
ae i 


eligibility requirements by the elimination of credit for any 
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service after July 1, 1960 in which an applicant was connected 

with the ownership, operation or management of a mine. In addition, 
the 1961 Annual, Repert at pages 12 and 13 sets out the requirements 
for a pension and again mentions that no credit is given for any 
period during which applicant was self-employed or in any way 
connected with the ownership, operetion.or managementofa mine. 

And also, at page 13 applicants ars advised they cannot qualify 

for a pension if they were peleeaptoyed er in any way connected 
with the owmership, Speration or management of a mine at the 


time of their retirement from the coal industry. 


5. That Exhibit 3 attached hereto is the 1965 Annual 


Report which is widely distributed and reprinted in full in the 


United Mine Workers Journal, and at page 5 outlines the eligi- 
bility requirements for pension which were authorized by 


Resolution 63. 


{Subscription Omitted in Printing] 
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The Trust Fund’s payments of $78,988,597.43 this fiscal 
year for Pension Benefits were reaching, as of June 30, 1960, 
a total of 65,624 retired miners, 74 percent of whom had 
dependents, thus bringing to 115,498 the beneficiaries aided by 
the Fund’s monthly checks for Pension Benefits. 

During the twelve months of this fiscal year 3, 663 P Pen- 
sion Benefits were authorized as compared with 4,290 au- 
thorized during the previous fiscal year. 

. Trust Fund regulations governing the authorization of 
Pension Benefits continued the same throughout this fiscal 
ycar as during the previous year. Authorized Pension Bene- 
fits continucd to be paid in the amount of $100 a month over 
and above any amount in Social Sccurity bericfits 2 Fund 
pensioner might reccive. Payment of an authorized Pension 
Benefit begins the first of the month following the date’ of its 
authorization by the Trust Fund, no retroactive payment can 
be made under Trust Fund regulations. A Pension Benefit 
can be authorized only after a retired mincr’s application h has 
been submitted to the Trust Fund with all required evidence 
and has been reviewed and approved by the Trust Fund 
under its administrative and fiscal procedures as meeting all 
‘eligibility requirements of the Trust Fund. ~ 

Trust Fund eligibility requirements governing Pension 
authorizations throughout this fiscal year were as follows: an 
applicant was required to submit with his application proof 
satisfactory to the Fund that he was 60 ycars of age or over 
at the time of filing his application with the Trust Fund, that 
he had completed twenty years of service in a classified job 
in the coal industry within the thirty years immediately pre- 

| 
Miners head for the shaft to begin a day's work. 
“lf we didn't have the miners’ pension to look for- 


ward to, the day's work would indeed be bleak,” 
many miners have said in their letters to the Fund. 


ceding the date his application is filed nat the Fund, ehat 
he retired after May 29, 1946, the date the first Fund was 
established, following regular employment in a classified i job 
in the mine of an operator signatory to the Agreement, and 
that he was regularly employed in a classified job in the coal 
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industry immediately prior to the date the first Fund was es- 
tablished. 

__ Prior to the close of this fiscal year, the Trustces after cx- 
haustive analysis and review of Trust Fund experience in ad- 
ministering its various Benefit Programs revised cligibility re- 
quirements governing all pension applications filed with the 
Trust Fund on or after July 1, 1960 by climinating credit for 
any service in a classificd job during a period in which the 
applicant was in any way connected with the ownership, cp- 
eration, or management of a mine. All other cligibility re- 
quirements in effect during the fiscal year ending June 30, 
1960 were continued in effect by the Trustees. 


* * * 


BLIZZARD AFFIDAVIT 
EXHIBIT 2 


pp.- 12 and 13 


* * * 


sioners December 30, 1960 advising them of this reduced pay- 
ment beginning February 1, 1961: 


. By order of the Board of Trustees, beginning with pen- 
sion payment made for the month of February 1961, and 
continuing until further notice, all Trust Fund Pensions will 
be reduced to $75 a month. 


This action has been taken by the Trustees in conformity 
with their Iegal and financial obligation to soundly admin- 
ister the Trust and in the long-range interest of all bene- 
ficiarics, those now recciving Trust Fund Benefits as well as 
those who may qualify for Benefits in the future. Economic 
conditions throughout the country have severely affected the 
coal] industry and have caused a large decline in the revenues 
of the Trust Fund. As a result, Trust Fund Benefit expen- 
ditures continue to be considerably greater than income, de- 
spite certain changes in eligibility for Hospital and Medical 
Care Benefits put into effect on July 1, 1960. To permit the 
continuation of a situation wherein the Trust Fund pays 
out more in Benefits than it receives in income would inevit- 
ably lead to more drastic reduction in Benefits and seriously 
impair the ability of the Fund to provide these Benefits in 
the future. ES 


| While the Trustees always have the right and the obliga- 
tian to make such changes in Trust Fund Benefits as they 
consider advisable or necessary, it is expected that the re- 
duction being made in the monthly pension payment will 
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| 
curtail Trust Fund expenditures to the extent that further 
changes in Trust Fund Benefts will not be necessary, 

No changes, therefore, are being made in other ‘Trust 
Fund Benefits: Hospital and Medical Care, and W idows 
and Survivors Benefits. 

It is not possible to state how long the reduced monthly 
pension amount wil! remain in effect. While all studies of 
future demand for coal forecast a slow but steady increase, 
the constantly increasing number of persons receiving Trust 
Fund Pensions makes it probable that the reduction “will be 
in effect for some time. However, at such time in the fu- 
ture that Trust Fund income reaches 2 continuing higher 
level, consideration will be given to restoring the monthly 


pension to its former amount. 
| 


TRUST FUND ELIGIBILITY REQUIREMENTS FOR PENSION 
SENEFITS 
Applicants for a Pension Benefit must submit ae sat- 
isfactory to the Fund with their application (1) that they are 
60 years of age or over; (2) that within the 30-year period 
preceding date of receipt by the Fund of their application 
they have compicted 20 years of service in the status solcly of 
an employee in a classified job for an employer in the coal 
industry; (3) that they were regularly employed in a classified 
job in the coal industry immediately prior to May 29, 1946; 
(4) that they have permanently retired fro al i industry 
Tay 29, 1946 following regular employment in. 
val industry in the status solely of an employec in a class- 
ified job for yer signatory to the National Bituminous 
Coal Wage Agreement. No credit toward the required twenty 
years’ service is authorized for any period during which ap- 
plicants were self-employed or in any way connected with the 
owncrship, operation, or management of a mine and applicants 
cannot qualify for Pension if they were sclf-cmployed or in any 
way connected with the owncrship, opcration, or management 
of a mine at the time of their retirement from the coal in- 
dustry. 


These eligihility requirements, in effect 
throughort this fiscal year, continue in effect. 


\ 
* * * i 
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Total Pension Payments Since Program Began 


Since the Pension Program began, September 1948 through 
June 30, 1965, a total of 113,036 pensions have been authorized 
for retired miners: Pension payments during this period have 
totaled $1,022,415,435.65. A miner receiving pension checks 
from the Fund from September 1948 to June 30, 1965, has 
had a total of $18,125. Trust Fund records disclosed that 
8,874 retired mincrs have been recciving Pension payments - 
during this pcriod. 


Other Fund Benefits for Pensioners 


Upon authorization of a Fund Pensiori not only the monthly 
pension check is received by pensioncrs but they and their de- 
pendents also are provided the Funcral Expense and Survivors 
Bencfits and the Fund’s Hospital and Medical Care Benefits as 
described elsewhere in this report. For this aging group of 
bencficiaries, whose hospital and medical care needs are morc 
frequent and more costly, their inclusion as cligible for the ex- 
tensive Trust Fund Hospital and Mcdical Care Benefits is of 
incalculable financial and health value. Trust Fund files are 
replete with letters from pensioners who have been moved to 
take pen in hand to express thcir thanks and to wonder about 
their fate had not these benefits been available to them. Fund 
payments for Hospital and Medical Care Services for pension- 
ers and their dependents have amounted to $176,392,093 since 
the Medical Program began in late 1948. 


Eligibility Requirements 


A Pension Benefit may be authorized only after a retired 
mincr’s application has been submitted to the Trust Fund with 
all the required evidence and has been reviewed and approved — 
by the Trust Fund under its administrative and fiscal proce- 
dures as mecting all cligibility requirements oe the Trust Fund, 
as foli ows: 


A. For miners who cease working in the coal industry : 
after February 1, 1965 
i. Agc 55 or over at date of application. 


2. Twenty years’ service as an employee in a classified 
job for an employer in the coal industry. Credit will 


App. 47 
be given for all such classified employment regardless 
of when performed. 

- Permanently ceascd working following regular cm- 
ployment for at Icast onc full year as an employee in a 
classified job for an employer signatory to the National 
Bituminous Coal Wage Agreement. 


- For miners who ccased working in the coal industry 
before February 1, 1965 

1, Age 55 or over at date of application. 

Twenty years’ service as an employee in a classified 
job for an employer in the coal industry within the 
thirty-ycar period immediately preceding date of re- 
ceipt of application by the Trust Fund. 

- Regular employment in a classified job in the coal i in- 
dustry immediately prior to May 29, 1946. 

- Permanently ceased working following regular, em- 
ployment as an employee in a classified Eon for an em- 
ployer signatory to the National Bituminous Coal 
Wage Agreement. 


Payment of an authorized Pension Benefit oe the first of 
the month following the date of its awihemneer by the Trust 
Fund;. no retroactive payment may be made under Trust Fund 


regulations. 
* * * 


— 
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NOTICE OF APPEAL 


we 


Notice is hereby given this 11,05. dayof Cully 


hereby appeals to the United States Court of Appeals for the District of Columbia from the 


oo cemeton 


judgment c of this Court entered on the 32th day of gene 719 72 


in favor of * OYE Su.ewigs, eml gosepmine noche. RITUSLCOZ, 


Tiga Choo te Fe mens, 
SCLfoms priiord of trerica. 


against said — 


Woooxs Ge L gntacwen Attorney for ok ire 
Sonsnenn wics., taghinoton, Ieee, 
SUES 
Sh BB 
tA ¢ 2 ere Olt; 
en, Gv7 « Loth st 
= re rondat 3 ; 
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[Czption Omitted in Printing} 


FILED 
JUN 13 1970 


ROBERT M. STEARNS, Clerk 


Upon consideretior the Motion of Defendant Trustees 


*y 


for Summary Judgment, the af vits and Exhibits attached thereic, 


: 


the Affidavit filed by plaintiff, the Briefs of the parties, and 


Py 


the pleadings filed in this case, and following argument by counsel 
ae 
for all parties in Open Court, and it appearing ~o the Court that 


there is no genuine issue as to any material fact 
fendant Trustees are entitied to judgment as a 


oT 


is by the Court, this day of 


Summary Judgment be and the same is hereby granted. 


i A; 
Ss 


United Stat€s District Judge 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,558 


ANDREA DePAOLI, 
Appellant, 
— i 


W. A. BOYLE, C. W. DAVIS, and JOSEPHINE ROCHE, 
Trustees, Welfare and Retirement Fund, . 
United Mine Workers of America, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA, 
CIVIL DIVISION 


BRIEF FOR APPELLANT 


STATEMENT OF THE ISSUES PRESENTED FOR REVIEW* 


1. Is appellant entitled to a pension from the Welfare and Re- 
tirement Fund, U.M.W.A.? 


*This case was not previously before this court. 


2. Did he have 20 years’ service in the coal industry? 


3. There were genuine issues as to material facts warranting a 
review by the lower court of the record produced. 


4. Is appellant, as a beneficiary of the trust, entitled to a deci- 
sion by all the trustees of the fund? 


5. Was the appellant actually an employee of the New Shawmut 
Mining Company from 1955 to 1966? and was said company a Sig- 
natory? 


6. Was the so-called DePaoli Bros. Coal Company actually a 
partnership? 


7. Did appellant contribute to the Fund from 1946 to 1966? 


8. Was appellant a coal loader from 1955 to 1966? 
9. Did appellant have notice of Res. 63? 


REFERENCE TO RULINGS 


Defendants’ motion for summary judgment granted by order of 
Court (Judge Parker), dated June 18, 1970. (App. 49) 


STATEMENT OF THE CASE 


Appellant, Andrea DePaoli, filed a suit in the court below against 
the trustees of the Welfare and Retirement Fund, United Mine Work- 
ers of America, praying for an award of pension with accruals from 
date of application. Defendants filed an answer to the complaint 
and later filed an amendment to their answer. Written interrogator- 
jes were directed to Josephine Roche, co-defendant trustee, who 
answered all but two, filing objections thereto in part. A motion for 
summary judgment was filed by the defendants below, which plain- 
tiff answered and filed his statement of material facts (App- 11). 


STATEMENT OF THE FACTS 


1. On February 2, 1967, the defendants below received appel- 
lant’s application for pension (App. 15). The application showed 
almost thirty years of service in the coal industry, the last 12 years 
being in reality as an employee of the New Shawmut Mining Com- 
pany, although the applicant and his brother designated themselves 
as DePaoli Bros. Coal Co., as shown on the application. 


His application for pension was denied on April 19, 1967 (App. 
18), the denial being signed only by one Donald L. McDonald of the 
Review Unit, Pension Benefits. It was denied for the sole ireason 
that the applicant had not established proof of employment as an 
employee for one full year for an operator signatory to a National 
Bituminous Coal Wage Agreement immediately prior to retirement. 
The denial also alleged that evidence in the file showed that the ap- 
plicant had not established proof of twenty years’ classified employ- 


ment in the coal industry. The denial was based on the Trustees’ 
Resolution 63 (App. 19). 


2. By his affidavit dated Sept. 8, 1969 (App. 38), plaintiff be- 
low raised issues of facts as to the entry of leases between’ him and 
his brother, Joseph, and the New Shawmut Mining Company in 
1954 and 1959 to mine coal exclusively for that company (App. 
31). The lessor mining company demanded therein that they 
sell and deliver all of the coal to the lessor. The lessees were 
not designated as a partnership in either of the leases, but! as indivi- 
duals, and they signed same as such. Appellant and his brother 
never entered into a partnership agreement, written, or oU erwise, 
but mined the coal for Shawmut, using the name “DePaoli Bros. 
Coal Co.” merely at the suggestion of a bank, which was of 
the opinion that the name would give the DePaolis some standing. 
In the affidavit he further alleged that he and his brother were paid 
by Shawmut as individuals, or employees. That although he filed 


so-called partnership returns of income from 1955 through 1960, he 
reported no net earnings from self-employment; nor a payment to 
a partner. 


Applicant and his brother by the use of the suggested name on 
December 1, 1958 signed a National Bituminous Coal Wage Agree- 
ment of 1950, as amended, effective December 1, 1958; and on Jan- 
uary 2, 1960 signed a similar agreement. (App. 23, 24) That from 
Febmiary 15, 1955 to March 20, 1961, appellant and his brother 
paid the total sum of $4,789.88 to the Welfare and Retirement Fund, 
United Mine Workers of America, in the names of Andrea DePaoli 
and Joseph DePaoli, and not as a partnership. When appellant and 
his brother were informed that they nevertheless would not get credit 
for their pensions by making such contributions to the Fund, they 
discontinued same by letter of January 21, 1961 (App. 25). 


In addition to the 30 years of service in the coal industry as 
an employee, as shown by his application, appellant was also in the 
employ of the Shawmut Mining Company from 1923 to 1937, evi- 
dence of which was furnished the trustees in letter from plaintiff's 
attorney, addressed to Mr. Boylan, dated September 12, 1967 (App. 
26). The enclosures therewith were not attached to Defendants’ Ex. 
9, attached to their motion for summary judgment (App. 26). Plain- 
tiff below was employed in the coal industry for approximately 41 
years. 


SUMMARY OF ARGUMENT 
I 


The record herein shows there were genuine issues of ‘material 
facts. 
II 
The defendants below were not entitled to a judgment as a mat- 
ter of law. 
Il 
The main reason for denying pension has since been held invalid. 
| 
IV 
The so-called DePaoli Bros. Coal Co. was not a partnership; but 
had an employee status. 
Vv 
Plaintiff and other coal miners made the payments into the 
Fund. 
VI 1 
The statute of limitations does not bar appellant’s alternative 


Claim for refund of moneys paid in by him. 


ARGUMENT 
I 


The motion for summary judgment was peremptorily granted 
by the court below although there were genuine issues of fact upon 
which a trial should have been granted (not de novo), but based up- 
on the entire record in the administrative office of the trustees. As 
noted before, three exhibits were not supplied by the defendants’ 


motion. | The main issues of fact were the 20-year service require- 
ment, and a hearing as to whether or not the DePaoli brothers were 
in fact employees of the New Shawmut Mining Company in the ex- 
ecution of the two lease agreements mentioned supra. Plaintiff cer- 
tainly was entitled to offer evidence in court on these two issues 
alone. It is submitted that the court below erred in granting the 
motion and entering judgment in favor of appellees. The cases are 
overwhelming that if there are any issues of fact, the case must go 
to trial as a matter of law, and no citations are needed. 


Il 


There was no evidence shown by appellee that appellant had 
notice of Res. 63 (App. 19) under which he was denied pension, 
same being dated January 4, 1965; nor of any of their annual reports 
on which they so heavily rely. The affidavit of Blizzard (App. 40) 
does not constitute evidence and amounts to supposition only. There 
was no'written opinion by the court below; and we submit there 
was no existing authority of law, or equity, entitling appellees to a 
judgment as a matter of law. 


iil 


The main reason for denying pension as shown by the denial 
(App. 18) was that the applicant had not established proof of em- 
ployment as an employee for one full year for an operator signatory 
to a National Bituminous Coal Wage Agreement immediately prior 
to retirement. Such provision, however, has since been held invalid 
by the'second decision of this Court in Roark v. Boyle, et al.; Reese 
Executrix v. Boyle, et al., and Fuller v. Boyle, et al., Slip Opinion 
in Nos. 23,138-40, decided August 14, 1970; together with Collins 
vy. United Mine Workers Welfare and Retirement Fund, No. 23,234, 
decided on the same day. 


The other reason mentioned in the denial was that evidence in 
their file ‘‘also shows applicant has not established proof of twenty 
years’ classified employment in the coal industry. We, however, later 
produced evidence for their file showing that appellant DePaoli had 
worked 14 years prior to 1937, which evidence was not before the 
court below, as aforesaid. Assuming, arguendo, that Andrea DePaoli 
should be given no credit from 1955 to 1966 (which we do not 
admit), he, nevertheless, would still have 30 years Classified employ- 
ment in the coal industry to his credit, 10 more years than what 
appellees require. 


IV 


The appellant was in fact and law an employee of the New 
Shawmut Mining Company from January 1955 to December 1966, 
for whom he had worked as a coal loader from January 1946 to 
September 1947 and prior to that doing maintenance work for the 
Shawmut Mining Company from 1937 to 1945. The so-called leases 
were in fact employment contracts between the New Shawmut Min- 
ing Company and appellant. As shown in par. 7 of the leases, the 
DePaolis were under the direction of New Shawmut; and in par. 10 
they were under their control. In par. 11 they were directed that 
part of the mining operation shall be “retreat work.” (Italics ours) 
The so-called lessess had no employees and paid no wages. It is 
true they could sell some house coal on the side, but this did not 
make them independent contractors. They were not joint adven- 
turers, or partners, as such are recognized at law and in equity. 
Nor were they entrepreneurs, which is defined in the dictionary as 
an employer of productive labor. They were legally employees of 
New Shawmut and had a master and servant relationship with it. 
Neither was there a relationship of landlord and tenant between the 
parties to said leases. In Tidd v. General Printing Co., 257 IL App. 
596, it was held that where a company agreed to give epesetie all 


its work, typesetter occupancy was incidental to the service, and the 
relation created was not that of landlord and tenant, but of master 
and servant. 


In Texas Co. v. Wheat, 168 S.W.2d 632, 635, the master and 
servant relationship depended upon whether lessor had the right to 
control the lessee in the details of the work to be performed. 


In appellant’s contention that there was nevertheless no part- 
nership between him and his brother, we cite Kloke v. Pougratz, 
101 P.2d 522, 526, wherein it was held that one who alleges a 
partnership cannot prove it merely by evidence of an agreement 
wherein the parties call themselves partners, since use of term “‘part- 
ner” in popular sense, or as a matter of business convenience, will 
not necessarily import an intention that a legal partnership should 
result. This relates to the so-called signatory agreements, which 
appellees had appellant sign. (App. 23, 24) 


Also, it was held in Chastain v. Baxter, 31 P.2d 23, the mere 
fact that the parties called themselves partners and referred to their 
business relation as a partnership will not necessarily make them 
partners, nor their business a partnership. 


We further cite the following case holding that the so-called 
partners were employees. This was a case where employees of a closed 
granite quarry entered into an agreement for formation of an alleged 
partnership to lease a quarry to quarry and finish granite. The 
alleged partnership leased the quarry from the former owner, and 
sold the entire output to owner at cost, for wages only, and it was 
held the agreement did not create “partnership”, nor relationship of 
“independent contractor” but “partners” were nevertheless “employ- 
ees” of quarry owner subject to Compensation Act. Montello Gran- 
ite Co. v. Industrial Commission, 278 N.W. 391, 396. 


Vv 


As to the payments made into the Fund, we submit the follow- 


ing: | 
88 A.L.R. 2d at page 536, Sec. 21, Relationship. 
Between Contributors and Wages: “(a) Generally. 
Although the contributions made by an employer to 
a union welfare fund are not regarded technically as 
wages, some of the agreements establishing such funds, 
particularly those of the United Mine Workers, specif- 
ically stating that such contributions are not to be. 
regarded as wages, they have been held to represent a 
part of the consideration running to the workers for 
their services, and under some circumstances may be 
regarded as having the same legal effect as though they 
were wages.”> 


SThis Ann. does not consider tax employee might have to: 
pay thereon. 


VI 


Appellees have pleaded the statute of limitations. It is clear that 
such defense must fail as held in the last part of the opinion of this 
Court in Kosty v. Lewis, 115 U.S. App. D.C. 343, 319 F.2d 744, 
(1963). 
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CONCLUSION 


Appellant prays for the following relief: That the case be 
remanded for the entry of a judgment holding that appellant was 
entitied to pension, and directing the appellees to pay him the sums 
which have accrued since the date of his application, as well as 
monthly pension payments thereafter. 


Respectfully submitted, 


Robert C. Handwerk 


Southern Building 
Washington, D.C. 20005 


Attorney for Appellant 
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IN THE 


United States Court of Appeals 


For rae Districr or Cotumsua Crecurr 
No. 24,558 


Anprza DePaou, Appellant 
v. 


W. A. Bovzz, C. W. Davis, and Josepume Rocuz, Trusrezs 
oF THE Unrrep Mine Worxers or AMERICA WELFARE 
anp Retmement Funp, Appellees 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE ISSUES 


1. Can the opinion of this Court in Roark v. Boyle (not 
yet reported), decided August 14, 1970, which held the 
Fund’s pension eligibility requirement here involved in- 
valid, but withheld retroactive effect to that decision, be 
the vehicle for reversal of the District Court’s summary 
judgment order here, when the pension application was 
denied on this same ground over two (2) years prior to 
the Roark opinion, and the District Court’s judgment 
entered two (2) months prior to that opinion? 


2. Was there substantial evidence to justify Trustees’ 
determination that the applicant did not meet the pension 
eligibility requirement of last employment in the indusry 
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as a classified employee for a signatory operator, but rather 
that he had been a coal operator for eleven (11) years, im- 
mediately preceding retirement, from 1955 to 1966, and 
signatory to the National Bituminous Coal Wage Agree- 
ment of 1950, as amended, until April 1961, operating as the 
DePaoli Brothers Coal Company? 


3. Was there a genuine issue of material fact presented 
to the District Court so as to require a trial, or was the 
record presented to the District Court sufficient upon which 
to grant summary judgment to the appellee Trustees? 


4, Was personal notice required, or was general publica- 
tion throughout the coal industry of a change in the Fund’s 
pension eligibility requirements, two (2) years before De- 
Paoli’s application was filed, deemed sufficient notice of 
such change? 


5. Are an employer’s royalty payments to the Fund, 
wages recoverable by a denied pension applicant? 


6. If, in the alternative, this is an action to recover 
royalty paid to the Fund by an operator signatory to the 
National Bituminous Coal Wage Agreement of 1950, as 
amended, does the running of the statute of limitations bar 
the recovery? 


COUNTERSTATEMENT OF THE CASE 


Trustees? accept DePaoli’s? statement of proceedings 
below, except to add that the objections to the interroga- 
tories directed to Trustee Josephine Roche were sustained, 
and that Trustees’ motion for summary judgment was 
granted, without opinion (App. 49),* June 18, 1970. 


1 Appellees, W. A. Boyle, C. W. Davis and Josephine Roche, Trustees of 
the United Mine Workers of America Welfare and Retirement Fund of 1950, 
will be hereinafter referred to as ‘‘Trustecs’’. 

2 Appellant Andrea DePaoli will hereinafter be referred to as DePaoli. 

8 The separate Appendix filed herein was mistitled “<¢ Appendix’” instead of 
‘<Joint Appendix’’, but for clarity will hereinafter be referred to as the 
«¢ Appendix’’. 
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COUNTERSTATEMENT OF THE FACTS 


DePaoli’s statement of the facts is not accepted by 
Trustees. Trustees’ summary of the facts are hereinafter 
set forth. 


In February 1967, DePaoli submitted an application for 
Fund pension benefits. DePaoli’s application was received 
by the Fund on February 2, 1967 (App. 15-17). The 
Trustees denied the application on April 19, 1967 (App. 
18) pursuant to Resolution 63 (App. 19), which was in 
effect at the time DePaoli filed for a pension. 


The reason for denial was the ‘‘applicant has not estab- 
lished proof of employment as an employee for one full 
year for an operator signatory to a National Bituminous 
Coal Wage Agreement immediately prior to retirement.’? 
(App. 18). This was the only ground for the denial argued 
below.* 


The resolution governing Fund pension eligibility in 
effect at the time of DePaoli’s application was Resolution 
63 (App. 19). The pertinent part of that resolution, which 
was the basis for denial reads: 


I. Exicrsmiry 


A. An applicant who subsequent to February 1, 1965, 
permanently ceases work in the bituminous coal 
industry as an employee of an employer signatory 
to the National Bituminous Coal Wage Agreement 
of 1950, as amended, shall be eligible for a pension 
if he has: 


3. Permanently ceased work in the coal industry im- 
mediately following regular employment for a 


4 Originally, as an additional ground, DePaoli’s pension application was 
denied for the reason he had not established proof of twenty (20) years’ 
classified service in the coal industry (App. 18). Before the District Court 
this reason for denial was withdrawn on the basis of evidence uncovered 
by the deposition of A. Palumbo on August 6, 1969, and it was admitted that 
DePaoli met all other eligibility requirements of Resolution (Br. App. 72). 
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period of at least one (1) full year as an employee 
in a classified job for an employer signatory to 
the National Bituminous Coal Wage Agreement, 


On his application (App. 15-17) DePaoli stated that for 
the period January, 1955 to December, 1966, he was self 
employed, giving the name of the company as the DePaoli 
Brothers Coal Company (App. 16). In addition, he affirma- 
tively stated he was ‘‘connected with the management or 
operation”? or that he had a ‘‘financial interest’’ in the De- 
Paoli Brothers Coal Company (App. 16). The Fund 
records also disclosed that Joseph and Andrea DePaoli had 
executed the National Bituminous Coal Wage Agreement 
of 1950, as Amended Effective December 1, 1958, on Decem- 
ber 1, 1958 (App. 24) and on January 2, 1960 (App. 23), 
as partners, DePaoli Brothers Coal Company. On Janv- 
ary 21, 1961, the DePaolis addressed a letter to the Fund 
terminating these Agreements (App. 25). This letter was 
signed by Joseph and Andrea DePaoli, as partners, De- 
Paoli Brothers Coal Company. 


On the basis of this information the Fund denied De- 
Paoli’s pension application on the ground he had failed to 
establish proof of employment as an employee, of an opera- 
tor signatory to a National Bituminous Coal Wage Agree- 
ment for one full year immediately prior to retirement 
(App. 18). The pension denial stated DePaoli’s ‘‘employ- 
ment with the DePaoli Brothers Coal Company was not as 
an employee’’, and further that the company ‘‘was not sig- 
natory to the National Bituminous Coal Wage Agreement 
as required by Trustee regulations’? (App. 18). 


After the denial notice (App. 18), DePaoli’s attorney, 
on his behalf, delivered a letter to the Fund on September 
12, 1967 (App. 26-27), alleging the DePaoli Brothers Coal 
Company was a signatory to the National Bituminous Coal 
Wage Agreement of 1950, and had signed the agreement 
“August 29, 1955; Dec. 1, 1958, and January 2, 1960, re- 
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spectively, covering the agreement, as amended’’, and that 
DePaoli ‘‘was only a coal loader for the company and not 
a ‘partner or coal operator’ in the true sense of the word’? 
(App. 26). 


The Fund reconsidered the evidence submitted by De- 
Paoli’s attorney, and on September 27, 1967, advised his 
attorney that on the basis of the additional proof sub- 
mitted, DePaoli still did not meet the basic requirement of 
having last worked in a classified job in the coal industry 
as an employee in the mine of an operator signatory 
to the National Bituminous Coal Wage Agreement (App. 
28). 


Subsequently, on or about April 17, 1968, suit was filed 
by DePaoli for declaratory relief, award of pension from 
February 1, 1967, or in the alternative, that he be awarded 
judgment of ‘‘approximately $2,500.00’’ representing the 
royalty of thirty (30) cents and subsequently forty (40) 
cents deducted from his wages as part of the total royalty 
paid by signatory coal operators for more than twenty 


(20) years (App. 1-4). 


The answer of the defendant Trustees denied that De- 
Paoli was eligible for a pension, denied that he paid any- 
thing into the Fund as an individual, or that any sum was 
paid into the Fund on his behalf as an individual, but 
conceded that DePaoli Brothers Coal Company, as a signa- 
tory, did make payments of forty (40) cents per ton to the 
Fund as required by the contract (App. 5-9). 


Since this action was filed, additional evidence in the 
form of a deposition of A. Palumbo, president of the New 
Shawmut Mining Company, was filed, which is a part of 
record on appeal here. Included as deposition exhibits are 
two lease agreements, dated December 15, 1954," and Sep- 


5A copy of the lease dated December 15, 1954, is reprinted as an appendix 
to this brief for the convenience of the Court (Br. App. la-7a). The lease 
dated September 25, 1959 has not been reproduced since it is virtually the 
same and is included as a part of the record on appeal. 
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tember 25, 1959, between New Shawmut Mining Corsnpany, 
lessor, and Joseph DePaoli and Andrea DePaoli, : stees 
Exhibits 8 and 9. : 


An affidavit of DePaoli, dated September 8, 1969 (Sop. 


38-39), was thereafter submitted for Trustees considére~— ~ 


tion. This affidavit attempted to state that the DePaoli 
brothers, Joseph and Andrea, entered into two leases with 
New Shawmut Mining Company dated December 15, 1954, 
and September 25, 1959 (Br. App. 1a) ‘‘as individuals, in 
reality as employees of the New Shawmut Mining Com- 
pany”? (App. 38). In this regard the DePaoli affidavit was 
denied by the deposition of A. Palumbo, president of the 
New Shawmut Mining Company, who testified that the 
company records disclosed DePaoli was last employed by 
the New Shawmut Mining Company in September, 1954 
(App. 29). Also, contradictory of an employee status is 
the fact the lease of December 15, 1954 recites the ‘‘mining 
equipment, supplies, improvements, structures and facili- 
ties of any kind’’ necessary to operate the property, had 
“been acquired through purchase’’ and ‘‘are the personal 
property of the Lessees’’ the DePaoli brothers (App. 31). 


At the request of DePaoli’s counsel, the file was again 
reconsidered, including the DePaoli affidavit of September 
8, 1969 (App. 38-39), and the Palumbo deposition. The 
deposition is filed as a part of this record, and reproduced 
in part here (App. 29). Counsel was thereafter notified 
that the notice of pension denial remained unchanged (App. 
32). 


Trustees filed a motion for summary judgment, relying 
on the undisputed facts presented by this record, which 
was granted by the District Court on June 18, 1970 (App. 
49). 
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ARGUMENT I 


The Roark Opinion, Denying Validity to the Same Pension 
Eligibility Requirement Involved Here, Has No Retro- 
active Effective to Pension Denials Prior to That Opinion 


DePaoli’s contention that this Court’s recent opinion, 
Roark v. Boyle (C.A. D.C., August 14, 1970), not yet re- 
ported, Nos. 23,138, 23,139 and 23,140, requires reversal of 
the District Court’s action in granting Trustees motion 
for summary judgment, is based upon DePaoli’s misinter- 
pretation of that decision. 


The Roark opinion was in three Parts. Part I held 
(Slip Op. 13) : 

The signatory last employment requirement as pre- 
sented to us on this record, developed on a historical 
basis no longer pertinent, and maintained in an in- 
equitable context, must stand condemned as being arbi- 
trary in the sense of being legally objectionable, with- 
out a rational basis, and cannot be sustained. 


In Part II, concluding ‘‘the question of whether a re- 
quirement of signatory last employment should be retained 
at all’? is a question of Trustees’ discretion, the Court 
held (Slip Op. 20) : 

* * * that a requirement of signatory last employment 
ean be a valid eligibility requirement only if it is in 
context of a plan that conditions eligibility on a period 
of contributory employment that is of sufficiently sig- 
nificant duration to warrant eligibility for a flat pen- 
sion. 


Part III, which is pertinent here, resolved ‘‘the question 
of relief to the parties in the cases before us and the impact 
of our decision on those who have heretofore failed to 
qualify for a pension because of the signatory last em- 
ployment requirement’? (Slip Op. 21). The Court recog- 
nized the ‘‘requirement is not per se arbitrary and invalid’’ 
and that it was ‘‘valid when originally issued, and which 
became invalid by virtue of gradually changing circum- 
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stances’’. This recognition undoubtedly influenced the 
Court to withhold retroactive effect from its ruling. Other- 
wise the question would arise—at what point in time did 
the requirement become invalid? 


Except for the parties there,® no retroactive effect was 
given to those applicants denied pension status on this 
ground prior to the date of the opinion. After discussing 
the alternative and future options open to the Trustees in 
“‘establishing valid eligibility requirements possibly in- 
cluding a requirement of signatory last employment’’ this 
Court said (Slip Op. 21-22) : 

Perspective for our ruling countenancing a partially 
retroactive application of the signatory last employ- 
ment requirement as properly amended hereafter can 
be gained by looking at this as in effect the equivalent 
of withholding completely retroactive effect from our 
ruling declaring the requirement invalid in its present 
setting. The case before us sounds in equity, which 
fashions its relief in the light of overall public interest, 
and the public interest may be furthered by withhold- 


ing completely retroactive effect from a ruling declar- 
ing the invalidity of an administrative regulation. This 
kind of retroactive treatment is not dissimilar to that 
accorded by the Supreme Court in a number of in- 
stances to avoid chaos due to newly announced cri- 
teria2? (Emphasis supplied). 


The Supreme Court authority cited in footnote 12 in- 
cluded Stovall v. Denno (1967) 388 U.S. 293, 18 L. ed. 2d 
1199. There the Supreme Court recognized retroactive 
effect ‘‘of a new rule’’ could be denied to others ‘‘similarly 
situated’’, even those engaged in litigation ‘‘in the trial or 
appellate process’’. The Court said (p. 1206): 


Inequity arguably results from according the benefit 
of a new rule to the parties in the case in which it is 


6In addition to the three party plaintiffs, in Roark v. Boyle, Roark, Reese 
and Fuller, the Court gave retroactive effect only to Shelby Collins, Collins v. 
United Mine Workers of America Welfare and Retirement Fund (C.A. D.C., 
August 14, 1970) (not yet reported), No. 23,234, a separate case, but 
decided together with Roark. 
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announced but not to other litigants similarly situated 
in the trial or appellate process who have raised the 
same issue. But we regard the fact that the parties 
involved are chance beneficiaries as an insignificant 
cost for adherence to sound principles of decision- 
making. 


In Linkletter v. Walker (1965) 381 U.S. 618, 14 L. ed 
2d 601, also cited in footnote 12, the Supreme Court said 
(p. 607-608) : 


Thus, the accepted rule today is that in appropriate 
cases the Court may in the interest of justice make the 
rule prospective. And ‘‘there is much to be said in 
favor of such a rule for cases arising in the future.”’ 
Mosser v Darrow, 341 US 267, at 276, 95 L ed 927, at 
934, 71 S Ct 680 (dissenting opinion of Black, J.). 


While the cases discussed above deal with the in- 
validity of statutes or the effect of a decision over- 
turning long-established common-law rules, there 
seems to be no impediment—constitutional or philo- 
sophical—to the use of the same rule in the constitu- 
tional area where the exigencies of the situation require 
such an application. It is true that heretofore, without 
discussion, we have applied new constitutional rules 
to eases finalized before the promulgation of the rule. 
Petitioner contends that our method of resolving those 
prior cases demonstrates that an absolute rule of ret- 
roaction prevails in the area of constitutional adjudi- 
cation. However, we believe that the Constitution 
neither prohibits nor requires retrospective effect. As 
Justice Cardozo said, ‘‘We think the federal constitu- 
tion Ne no voice upon the subject.”” (Emphasis sup- 
plied). 


While denying retroactive effect to those applicants 
whose pensions were denied because of the signatory last 
employment requirement prior to the Roark opinion, the 
Court held (Slip Op. 22): 


As to the plaintiffs-appellants in the cases before us, 
however, it is necessary to consider whether provision 
for review of their application under revised eligi- 
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bility standards sufficiently preserves their personal 
stake in the outcome * * *. We conclude that relief to 
the parties before us should not be limited to recon- 
sideration of their applications under revised eligi- 
bility requirements. Should the Trustees elect to re- 
tain the signatory last employment requirement in a 
validating context, the miners before us will receive no 
benefit whatever from the fact that they and their 
counsel have undertaken the substantial burden of the 
litigation required to demonstrate the present require- 
ment to be arbitrary and invalid. We think that they 
are entitled to the benefit of that conclusion. 


It is clear that the Roark decision does not, as DePaoli 
contends, require Trustees’ denial of his pension applica- 
tion, filed over two (2) years prior to that opinion, or that 
the summary judgment order of the District Court, be set 
aside. 


ARGUMENT II 
The Substantial Record Evidence Affirms Trustees Determina- 
tion DePaoli Failed To Meet the Fund's Pension Eligibil- 
ity Requirements 
DePaoli continues to belabor here, though erroneously, 
that he was ‘‘an employee of the New Shawmut Mining 
Company from January 1955 to December 1966”’ (Br. 7 es 
It is not stated what it is contended such a fact would 
prove, nor from the record is it apparent. DePaoli’s pen- 
sion application was denied because he had ‘‘not estab- 
lished proof of employment as an employee for one full 
year for an operator signatory to a National Bituminous 
Coal Wage Agreement immediately prior to retirement” 
(App. 18). 


7 The complaint, to the contrary, states, paragraph 5 (App. 2-3), ‘‘That 
in addition plaintiff was in fact a coal loader and employee of DePaoli Bros. 
Coal Co. * * * that he was so employed as a coal loader by DePaoli Brothers 
Coal Company from January, 1955 to December, 1966’’. 

In addition, the A. Palumbo deposition establishes without contradiction 
that DePaoli was not an employee of New Shawmut after September, 1954 


(App. 29). 


Il 


First, neither the New Shawmut Mining Company, nor 
DePaoli Brothers Coal Company, was signatory to the 
Agreement for many years prior to DePaoli’s retirement 
from the coal industry. New Shawmut Mining Company 
ceased to be a signatory December 31, 1958, and DePaoli 
Brothers Coal Company April 1, 1961 (App. 41). There- 
fore DePaoli was not employed by a signatory ‘‘for one 
full year * * * immediately prior to retirement’’ in 1966, 
even if he was considered an employee of New Shawmut 
or DePaoli Brothers. New Shawmut had not been a signa- 
tory for eight years, and DePaoli Brothers for five years, 
prior to 1966. 


Second, the substantial record evidence supports no other 
conclusion but that DePaoli was, at the least, a joint ven- 
turer with his brother in the DePaoli Brothers Coal Com- 
pany. Whether or not he was a partner is immaterial. 


DePaoli Brothers Coal Company was formed in late 1954 
and executed a lease with the New Shawmut Mining Com- 
pany on December 15, 1954, to mine coal on New Shawmut’s 
property (Br. App. la). Andrea DePaoli and his brother 
Joseph signed as the lessees. The lease noted that the 
lessees had previously purchased ‘‘all the mining equip- 
ment, supplies, improvements, structures and facilities of 
any kind relating to the operation of the mine’? (Br. App. 
la). The DePaoli Brothers were to pay New Shawmut a 
royalty of twenty-five (25) cents per ton for coal mined and 
delivered to New Shawmut and of forty (40) cents per ton 
for each ton mined and ‘‘sold as domestic house coal to 
local residents’? (Br. App. 2a). This provision contra- 
dicts the statement by DePaoli’s brief here that the lease 
required the DePaoli Brothers to ‘‘sell and deliver all of 
the coal [they produced] to the lessor’? New Shawmut (Br. 
3). Among other requirements were that the lessees ‘‘com- 
ply with the Workmen’s Compensation Laws”’ of the state 
‘before commencing any mining operations’? (Br. App. 
4a), and ‘‘to be solely responsible”? for any ‘‘payments 
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for or on account of the Welfare Fund which may be re- 
quired’’ (Br. App. 4a). 

Other record facts contradicting DePaoli’s denial of being 
a partner, a joint venturer, or ‘‘self employed’’ with the 
DePaoli Brothers Coal Company are: (1) in his pension 
application (App. 15) DePaoli stated he was ‘‘self em- 
ployed’’, and affirmed he was ‘‘connected with the manage- 
ment”’ or had a ‘‘financial interest’’ in that company (App. 
16); (2) Andrea DePaoli executed the National Bitumi- 
nous Coal Wage Agreement of 1950, as Amended Effective 
December 1, 1958, on December 1, 1958 (App. 24) and again 
on January 2, 1960 (App. 23), as a partner, along with his 
brother Joseph, as the DePaoli Brothers Coal Company; 
(3) he executed a letter of termination of the 1958 Agree- 
ment on January 21, 1961, again as a partner with his 
brother Joseph, in the DePaoli Brothers Coal Company 
(App. 25); and (4) his counsel, on his behalf, represented 
to the Fund he was an employee of DePaoli Brothers Coal 
Company (App. 26).° 

This Court in Danti v. Lewis (C.A. D.C., 1962) 114 U.S. 
App. D.C., 105, 312 F. 2d 345, recognized the scope of judi- 
cial review was ‘‘to determine ‘whether the Trustees have 
acted arbitrarily, capriciously or in bad faith; that is, is 
the decision of the Trustees supported by substantial evi- 
dence or have they made an erroneous decision on a ques- 
tion of law’ ’’ (p. 348). 


In Kosty v. Lewis (C.A: D.C., 1963) 115 U.S. App. D.C. 
343, 319 F. 2d 744, the Court affirmed ‘‘the definition of the 
scope of judicial review [as] articulated by this Court in 
Danti v. Lewis.”’ (p. 747). This standard was re-affirmed 
in Roark v. Lewis (C.A. D.C., 1968), 130 U.S. App. D.C. 
360, 401 F’. 2d 425, 426-427, citing Kosty, and in Miniard 
v. Lewis (C.A. D.C., 1967), 128 U.S. App. D.C. 299, 387 
F. 2d 864, rehearing denied, January, 1968, certiorari denied 
(1968) 21 L. ed 2d 144. 


8 Counsel here maintains DePaoli was an employee of New Shawmut Mining 
Company, not DePaoli Brothers. 
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The District Court here granted Trustees’ motion for 
summary judgment, without opinion, The Court’s action 
was obviously based on the overwhelming “substantial evi- 
dence’’ sustaining the Trustees’ denial DePaoli’s pension 
application, based on his failure to show last employment 
as an employee for a signatory operator. 


ARGUMENT I 
There Were No Issues of Material Fact Precluding the Grant 
of Summary Judgment 
DePaoli’s Argument I (Br. 5-6) attempts to establish 
that Trustees’ motion for Summary judgment “was pre 
emptorily granted”, and that a trial should have been 
granted on genuine issues of material fact. We are not ad- 
vised, however, what ‘ genuine issues of fact’? were not be- 
fore the District Court, which required trial *“(not de 
novo)’’, and which were not raised and presented by 
Trustees’ motion for summary judgment. 


The initial complaint (Br. 5) is that Trustees did not 


attach as exhibits in support of their motion for summary 
judgment certain enclosures attached and referred to in 
counsel’s letter to the Fund dated September 12, 1967 
(App. 26). No explanation is given by DePaoli as to why 
these documents were not presented by affidavit in opposi- 
tion to summary judgment, if in fact these documents raised 
“‘genuine issues of fact”, and are material to this case. 
Each of these documents attempted to support DePaoli’s 
claim of meeting the pension eligibility requirement of 
twenty (20) years’ employment in the coal industry, a fact 
not material to the motion for summary judgment in the 
District Court.® 


9 While the District Court did not file an opinion, the Trustees, in support 
of summary judgment, did not raise DePaoli’s failure to meet the twenty 
(20) year service requirement, In fact, in T; ” brief in support of 
summary judgment in the District Court (p. 12, footnote 4) it was specifically 
admitted that DePaoli met this requirement, and that it was no longer an 
issue. 
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It is then argued that the ‘‘main issues of fact were the 
20-year service requirement’? and ‘‘whether or not the 
DePaoli brothers were in fact employees of the New Shaw- 
mut Mining Company’’ rather than self-employed op- 
erators (Br. 6). First, as to the twenty (20) year service 
requirement it was admitted below Depaoli met this re- 
quirement and it was not there contested. Second, as to the 
question of whether DePaoli was an employee of the New 
Shawmut Mining Company after January, 1954, there was 
no question raised below by counter-affidavit, or by argu- 
ment here, of any specific material fact lacking in the 
record covering the circumstances of DePaoli’s connection 
with the bituminous coal industry after January, 1954. To 
the contrary the record is detailed on this question and 
denies DePaoli’s contention (See the discussion, infra 
10-13). 

DePaoli’s complaint, raised by Argument I, is without 
basis in fact, and is without legal merit. 


ARGUMENT IV 


Trustees Gave Adequate Notice of the Adoption of 
Resolution 63 


DePaoli complains (Br. 6) of lack of notice of the eligi- 
bility requirements of Resolution 63, adopted at a meeting 
of the Trustees on January 4, 1965 (App. 19) to be effective 
February 1, 1965 (Br. App. 7a-10a). 


The Blizzard affidavit (App. 40-47) shows conclusively 
the 1965 Annual Report of the Fund was given wide dis- 
tribution, including reprinting in full in the United Mine 
Workers Journal. The pension eligibility requirements 
were set out in that Report (App. 46-47). This publica- 
tion by the Trustees, long prior to DePaoli’s application 
in 1967 (App. 15), with certainty, comes within the notice 
doctrine of Kosty v. Lewis (C.A. D.C., 1963) 115 U.S. App. 
D.C. 343, 319 F. 2d 744. There this Court required 
Trustees to give a prospective applicant some ‘‘notice or 
period of grace which would [afford] some reasonable pos- 
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sibility for an employee like appellant to have elected to 
retire and take the pension available immediately prior to 
the change’’, but the Court did not require ‘‘actual notice 
to each employee”’ (p. 749). The notice requirement would 
be met if the Trustees ‘‘devised some system of publicity 
for the impending [pension eligibility] change which rea- 
sonable men would regard as having fulfilled their fiduciary 
undertakings’’ (p. 749). 


Under the Kosty doctrine it cannot be denied that 
Trustees gave reasonable notice to the industry and its 
coal miners. But conceding, arguendo, a lack of reasonable 
notice, there is no showing here of any harm done to De- 
Paoli, or wherein he could have qualified for pension bene- 
fits prior to January 4, 1965." 


ARGUMENT V 


The Employer's Royalty Payments to the Fund Are Not Wages 
Recoverable by a Denied Applicant 
DePaoli’s Argument V. (Br. 9) consists solely of an 
A.LR. citation, presumably to show that the royalty paid to 
the Fund by coal operators are wages recoverable by an 
applicant whose pension application is denied. 


The trust instrument provides (App. 21): 


Title to all the moneys paid into and or due and 
owing said Fund shall be vested in and remain exclu- 
sively in the Trustees of the Fund * * *. The moneys 
to be paid into said Fund shall not constitute or be 


deemed wages due to the individual mine worker 
(Emphasis supplied). 


10 While de hors the record, the requirement for pension eligibility for 
those applicants who retired prior to February 1, 1965, set forth in Resolution 
63, and the pension eligibility resolutions applicable in prior years (App. 
43-45), require signatory employment in a classified job immediately prior 
to retirement, a requirement DePaoli would not have met had he had personal 
notice and filed for pension status prior to February 1, 1965, the effective 
date for Resolution 63 (Br. App. 8a-9a). 
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In Lewis v. Benedict Coal Corporation (C.A. 6, 1958) 259 
F. 2d 346, reversed on other grounds, 361 U.S. 459, 4 L. ed 
2d 442, the court held (p. 355): 


Present employees who are potential beneficiaries may 
have an ‘‘interest’’ sufficient to enforce compliance with 
statutory requirements for administration of the fund 
** * but it is clear that the agreement did not contem- 
plate vesting the employees with a present ‘‘interest”’ 
in the trust res * * *. 


United States v. Embassy Restaurant 359 U.S. 29, 3 L. 
ed 2d 601, 604-605, established that an employer’s pay- 
ments, due and owing to a fund, such as present here, were 
not wages ‘‘due to workmen”’ and denied to them the wage 
priority of the Bankruptcy Act. 


While the royalty paid into the Fund by signatory op- 
erators may for certain purposes, such as collective bar- 
gaining, be considered in the nature of additional compen- 
sation to the employees producing the coal, those employees, 
potential beneficiaries, have no vested interest in the royal- 


ties, the Trust res. However, without considering the legal 
question, the practical question of what portion of an em- 
ployer’s royalty payment is attributable to each employee, 
presents insurmountable problems. It is possible, and 
probable, this question was the reason the signatories to the 
Agreement, containing the trust instrument, provided that 
the royalty payments should not be ‘‘deemed wages’’. 


ARGUMENT VI 


The Statute of Limitations Applies to an Action Sounding 
in Contract 

The complaint urged DePaoli be given pension status, 
but in the alternative, if his pension claim be denied, that 
he recover the ‘‘sum of approximately $2,500.00 [he] paid 
into the trust fund’’ (App. 4). Out of an abundance of 
precaution, in the event the ‘‘approximately $2,500.00’’ 
represented ‘‘approximately’’ one-half of the royalty pay- 
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ments made by DePaoli Brothers Coal Company, Trustees’ 
answer was amended to add the statute of limitations as 
an affirmative defense (App. 10). 


If the ‘‘approximately $2,500.00’’ sought to be recovered 
was Andrea DePaoli’s share of the DePaoli Brothers Coal 
Company’s royalty payments to the Fund, which totaled 
““over $4,789.88’’ according to counsel’s letter to the Fund 
(App. 27), this claim for recovery sounded in law, not 
equity. DePaoli would be seeking to recover the royalty 
paid pursuant to the National Bituminous Coal Wage 
Agreement. Therefore the statute of limitations would 
apply, and under either of the statutes, the District of 
Columbia or Pennsylvania, the claim would be barred.” 


CONCLUSION 


For the reasons set forth above, Trustees urge that this 
Court affirm the District Court’s order granting Trustees’ 
motion for summary judgment. 


Respectfully submitted, 


We tty K. Horrrss 
Hazoup H. Bacon 
JoserH T. McFappen 
907 Fifteenth Street, N.W. 
Washington, D.C. 20005 
Attorneys for Appellees 


11In Pennsylvania the statute of limitations for suits on simple contracts 
is six years (Title 12, Section 31, Purdon’s Penna. Statutes Annotated) and 
in the District of Columbia three years (Title 12, Chapter 2, Section 12-201, 
District of Columbia Code). This action was filed April 17, 1968 The 
last royalty payment by DePaoli Brothers Coal Company was on or before 
April 1, 1961 (App. 25). This is almost seven (7) years from the last 
royalty payment to the date this action was filed, well without the statute 
of limitations of either jurisdiction. 
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APPENDIX 


Tas AGREEMENT aND Lease Made and entered into this 
15th day of December, A-D., 1954, between New Suawmur 
Mrxtnc Company, a Corporation organized and existing 
under the laws of the Commonwealth of Pennsylvania, hav- 
ing its principal offices at St. Marys, Elk County, Pennsyl- 
vania, Party of the First Part, 

Lessor, 


and Josepx DePaour and Anprea DePaotr of Penfield Clear- 
field County, Pennsylvania, Party of the Second Part, 
LESSEEs ; 

Wuereas, the Lessor is the owner of certain deep mining 
operations known and described as New Shawmut Mining 
Company’s Proctor No. 5 Mine, situate in Fox Township, 
Elk County, Pennsylvania, together with all coal located 
therein; and 

Wuereas, all the mining equipment, supplies, improve- 
ments, structures and facilities of any kind relating to the 
operation of said mine, having been acquired through pur- 
chase from Dox M. Van Hors, are the personal property 
of the Lessees named herein; and 


Wueneas, the Lessees desire to mine by the deep or drift 
mining process the remaining minable and marketable coal 
located in only that portion of said Proctor No. 5 Mine as 
is covered by mine map attached hereto; 


Now, THErerore, Tuts AGREEMENT WrrnesserH: That 
for and in consideration of the sum of One Dollar ($1.00) in 
hand paid by the Lessees to the Lessor and the mutual 
covenants and agreements herein contained and intended to 
be kept and legally bound thereby the parties hereto cove- 
nant and agree as follows, to-wit: 


1. Lessor hereby lets, demises, leases and rents unto the 
said Lessees all the right, title and interest of the Lessor 
for and during the term hereinafter specified, and subject 
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to the terms and conditions herein contained, to mine and 
remove by the deep or drift mining process all the remain- 
ing mineable and marketable coal in that portion of Lessor’s 
Proctor No. 5 Mine, in and under Aut that certain piece, 
parcel or tract of land in Fox Township, Elk County, Penn- 
sylvania, as shown on attached map. 


TocErHER with, in common with the Lessor, its successors 
and assigns, only such rights of ingress, egress and regress 
over and across said lands and such other surface privi- 
leges necessary for the purpose of mining and removing 
said coal by the deep or drift mining process as are now 
held, possessed and enjoyed by the Lessor, subject, however, 
to the exclusive right and privilege reserved to the Lessor 
to conduct strip mining operations on said premises as 
hereinafter provided in following paragraph: 


2. It being expressly understood and agreed that any and 
all rights granted by the within lease and agreement per- 
tain only to the mining of said coal by the deep or drift min- 
ing process by the Lessor and subject to the limitation here- 
in contained, and the Lessor hereby reserves the exclusive 
right and privilege to mine all the coal in and under the 
above tract by the open cut or strip mining process together 
with any and all rights necessary and incident to mining 
said coal by the open cut or strip mining process. 


3. Lessees shall pay the Lessor the sum of twenty-five 
cents ($.25) per ton of 2000 pounds as royalty for mineable 
and marketable coal mined and removed from said coal 
lands which is delivered to Lessor at Lessor’s tipple or 
tipples and shall pay the Lessor the sum of forty cents 
($.40) per ton of 2000 pounds as royalty for all said coal 
mined and removed which is sold as domestic house coal to 
local residents. Payments of all coal royalties is to be made 
monthly on or before the 15th day of each calendar month 
for coal mined and removed during the calendar month im- 
mediately preceding. Coal shall be deemed to be removed 
when it is loaded in trucks ready for removal from the prem- 
ises. Weights shall be ascertained on the basis of Lessor’s 
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tipple and/or railroad weights. Copies of weight slips indi- 
cating a complete tonnage report for each calendar month 
for all coal removed from said premises shall be presented 
by the Lessees to the Lessor on or before the 5th day of each 
calendar month for all coal mined and removed during the 
preceding calendar month. The minimum royalty to be 
paid each month under this agreement shall be $10.00 per 
month. Provided, however, that any amount of minimum 
royalty paid in excess of the coal actually mined each 
month shall be credited to Lessees upon such coal as shall 
thereafter be mined in the same fiscal year in excess of the 
foregoing minimum requirements. 


4. Lessees covenant and agree to sell and deliver all of 
said coal to the Lessor at Lessor’s Proctor tipples as desig- 
nated by the Lessor. It is expressly understood and agreed 
that the Lessor is in no way obligated to accept any coal 
mined and delivered by the Lessees which, in the Lessor’s 
opinion, cannot be profitably sold by the Lessor. For all 
marketable coal sold and delivered to and accepted by the 
Lessor at its tipples, Lessor agrees to pay Lessees the cur- 
rently prevailing price being paid by Lessor for such coal 
at its said tipples, it being expressly understood that said 
price shall be based upon the prevailing price then being 
paid for such run-of-mine coal by Lessor at the tipples to 
which it is delivered at the time it is sold and delivered 
to Lessor. The Lessor reserves the right to reject any 
coal as non-marketable. For the purpose of computing pay- 
ment due by the Lessor to the Lessees, coal shall be deemed 
mined and marketable that has been delivered to and ac- 
cepted by the Lessor at its tipples. Weights shall be ascer- 
tained as in Paragraph 3 above. The Lessor shall pay the 
Lessees on or before the 15th day of each calendar month 
for all of such coal accepted from Lessees during the im- 
mediately preceding calendar month. 


5. The Lessor shall have the right to offset any and all 
payments due by Lessees hereunder to Lessor against any 
payments due hereunder by the Lessor to Lessees. 
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6. The term of the within lease shall be for the period of 
five years, unless sooner terminated by reason of de- 
fault in or violation or breach of any of the covenants, 
conditions or terms of this agreement as hereinafter pro- 
vided. And further provides that both the Lessor and 
Lessees shall have the privilege to cancelling this agree- 
ment by giving the other party sixty (60) days written 
notice of such cancellation. Said notice shall be by Regis- 
tered Mail addressed to the Lessor as New Shawmut Mining 
Company, St. Marys, Pennsylvania, and to the Lessees as 
Joseph DePaoli and Andrea DePaoli, Penfield, Pennsyl- 
vania. 

7. Lessees covenant and agree to conduct said mining 
operations in compliance with the Laws of the Common- 
wealth of Pennsylvania and of the United States and ina 
good and workmanlike manner, and in accordance with 
modern mining methods approved by and under the direc- 
tion of Lessor, as to recover the greatest amount of mer- 
chantable coal practically recoverable, having due regard 
for the safety of the men employed and the protection and 
conservation of the property, and to observe and comply 
with all laws, regulations, directives and orders of all 
constituted authorities, federal, state and local, relating to 
the performance of any matter or thing under this agree- 
ment, including payment of wages, taxes or any obligations. 


8. Lessees covenant and agree to comply with the Work- 
men’s Compensation Laws of the Commonwealth of Penn- 
sylvania and before commencing any mining operations 
under the terms of this lease and agreement shall deliver 
to the Lessor a certificate of insurance evidencing such 
compliance. 

9. Lessees covenant and agree to be solely responsible 
and to pay for any deductions, contributions, or payments 
for or on account of the Welfare Fund which may be re- 
quired for the benefit of any employees or labor unions in 
any manner connected with or claiming benefits under the 
mining operations of the Lessees. 
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10. Lessees agree that the Lessor through its officers, 
agents, engineers and employees, shall at all reasonable 
times have the right to examine the said mining operation 
conducted by Lessees and inspect the records and certifi- 
cates of all weights of coal removed from said premises 
and that Lessees will maintain accurate records of daily 
production. 


ll. It is expressly understood and agreed that part of 
the mining operations of the Lessees herein shall be ‘‘re- 
treat work’’ and, therefore, Lessees covenant and agree 
that in the conduction of such ‘‘retreat mining”’ they will 
remove any and all rail and wire found in old workings 
and make delivery of the same to the Lessor at the said 
mine opening and none of such material is to be removed 
from off of said premises without first obtaining Lessor’s 
permission. 

12. Any removal of goods or chattels from the premises 
by the Lessees while any portion of the royalties or other 
payments to be made by the Lessees shall be unpaid shall be 
deemed a fraudulent and clandestine removal, and such 
goods and chattels shall remain liable to distress for a 
period of thirty (30) days thereafter. 


Upon every default in the payment of royalties, assess- 
ments or other payments assumed by Lessees, or any breach 
of covenant, condition or term herein, Lessees hereby em- 
power any attorney in any court of record in the United 
States or elsewhere to appear for said Lessees and with 
or without declaration filed confess judgment against 
Lessees and in favor of Lessor for the sum due by reason 
of said default or breach of covenant, with costs of suit 
and an attorney’s commission of fifteen per cent (15%) 
for collection, and issue fieri facias for said amounts, with 
release of all errors and without stay of execution, and 
Lessees hereby waive any exemption of personal property 
from levy and sale on execution or distress for royalties, 
and inquisition and extension upon levy on real estate, and 
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agree to condemnation, and in case of the violation of any 
of the covenants of this agreement by Lessees, the said 
Lessees further authorize and empower any such attorney 
to appear and confess judgment forthwith against Lessees 
and in favor of Lessor in an amicable action of ejectment 
for the premises, with all the conditions, fees, releases, 
waivers of stay of execution and exemptions as are set 
forth in said confession for judgment for said sums due; 
and authorize the entry of such action confession of 
judgment therein and the immediate issuing of a writ of 
habere facias possesssionem, with clause of fieri facias, for 
the amount of such judgment and costs, without leave of 
court, and the Lessor may without notice re-enter and expel 
Lessees from the premises with or without process of law. 


The remedies of Lessor hereunder shall be cumulative 
and no receipt of any payment after default shall deprive 
Lessor of other actions against Lessees for possession or 
for royalties or damages, nor shall the waiver of one de- 
fault in the payment of royalties or in the performance of 


any of the covenants hereunder be deemed a wavier of any 
subsequent default. It being expressly understood and 
agreed that judgment may be entered as often as default 
occurs and one confession of judgment will not void the 
power herein given. 


18. Lessees shall not sell, assign or sublet this lease, nor 
any part thereof, without the written consent of the Lessor. 


14. All of the provisions of this lease which are for the 
benefit of the Lessor shall be binding upon any sublessee of 
the Lessees herein, in the event this lease agreement or any 
part thereof is sold, assigned or sublet with the written 
consent of the Lessor. 


In the event this lease agreement is cancelled by the 
Lessor under the provision of paragraph 6 of the agree- 
ment, the Lessor hereby grants unto the Lessees the right to 
remove within sixty (60) days from the date of such notice, 
any and all buildings, machinery, equipment and improve- 


Ta 


ments of any nature whatsoever, placed or erected upon 
said land by Lessees. 


15. It is mutally understood and agreed that the rights, 
duties and obligations created hereby shall extend to and 
be binding upon the parties, their successors and assigns, 
and that the singular herein shall include the plural. 


In Wirness Wuezeor, the Lessor has caused this agree- 
ment and lease to be executed by its duly authorized repre- 
sentative, and the Lessees have hereunto set their hands 
and seals the day and year first above mentioned. 


In the presence of : New Sxawmour Minine Company 
By (szaL) 

Joserx DePaorr (SEAL) 

Anprea DePaotr (sEaL) 


Seventy-Eighth Meeting of the Board of Trustees of the United 
Mine Workers of America Welfare and Retirement Fund 
of 1950, January 4, 1965 
Resolution No. 63 


Wuezeas, the United Mine Workers of America Welfare 
and Retirement Fund of 1950 has for one of its purposes 
the payment of pensions to employees of coal operators 
signatory to the National Bituminous Coal Wage Agree- 
ment of 1950, as amended, other than those exempted from 
such agreement; and 


Wuenreas, the Trustees desire to authorize the continua- 
tion of pension payments to pensioners whose applications 
have heretofore been approved by the Trustees of this 
Fund, or by the Trustees of the 1947 Fund, and to adopt 
regulations effective February 1, 1965, to govern the pay- 
ment of pensions; and 


Wuereas, the Trustees desire to increase the amount of 
pensions heretofore paid from seventy-five dollars ($75.00) 
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per month to eighty-five dollars ($85.00) per month, to 
reduce the age for pension eligibility from sixty (60) years 
of age to fifty-five (55) years of age effective February 1, 
1965, and to permit miners who are employed in the coal 
industry on or after February 1, 1965, to receive credit for 
coal industry service for any twenty years (20) years of 
coal industry employment prior to the date of application 
for pension; 


Now, Tuererore, Be Ir Resoiven, That the Director be 
and is hereby authorized to continue payment of pensions 
to pensioners whose applications have heretofore been ap- 
proved by the Trustees of this Fund, or by the Trustees of 
the 1947 Fund, in full force and effect, subject to para- 
graphs IV and V of the regulations hereinafter provided, 
and shall be subject to amendment, revocation and revision 
at the discretion of the Trustees, such pension payments to 
be in the amount of eighty-five dollars ($85.00) per month 
effective with the payment for the month of February, 1965. 


Be Ir Furrser Resotvep, That effective February 1, 


1965, the following regulations shall govern the payment of 
pensions of eighty-five dollars ($85.00) per month to em- 
ployees of employers signatory to the National Bituminous 
Coal Wage Agreement of 1950, as amended, other than 
those exempted from said agreement, and shall be subject to 
amendment, revocation and revision at the discretion of 
the Trustees. 


IL. Exicrsriry 


A. An applicant who subsequent to February 1, 1965, 
permanently ceases work in the bituminous coal in- 
dustry as an employee of an employer signatory to 
the National Bituminous Coal Wage Agreement of 
1950, as amended, shall be eligible for a pension if 
he has: 


1. Attained the age of fifty-five (55) years or over 
at the date of his application for pension. 
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2. Completed twenty (20) years’ service in the coal 
industry in the United States, as described in 
paragraph II A hereof. 


3. Permanently ceased work in the coal industry im- 
mediately following regular employment for a 
period of at least one (1) full year as an employee 
in a classified job for an employer signatory to 
the National Bituminous Coal Wage Agreement, 
as defined in paragraphs II B hereof. 


. An applicant who, prior to February 1, 1965, had 
permanently ceased work in the bituminous coal in- 
dustry, as an employee of an employer signatory to 
the National Bituminous Coal Wage Agreement of 
1950, as amended, shall be eligible for a pension 
if he has: 


1. Attained the age of fifty-five (55) years or over 
at the date of his application for pension. 


2. Completed twenty (20) years’ service in the coal 
industry as described in paragraph IT A hereof, 
in the United States, within the thirty (30) years’ 
period immediately preceding the date his appli- 
cation for pension is received at the office of the 
Trust Fund. 


3. Permanently ceased work in the bituminous coal 
industry after May 28, 1946, following regular 
employment as an employee in a classified job 
for an employer signatory to the National Bitumi- 
nous Coal Wage Agreement, and having been 
regularly employed in a classified job in the coal 
industry immediately preceding May 29, 1946. 


. An applicant who could have qualified for a pension 
under paragraph I B hereof, had he not worked 
beyond February 1, 1965, or an applicant who at 
any time after February 1, 1965, could have perma- 
nently ceased work and qualified for a pension under 


10a 


paragraph I A hereof, at age fifty-five (55) or over 
but continued to work in the coal industry, shall 
not be required to work one (1) full year immedi- 
ately preceding permanent cessation of work so long 
as his only subsequent employment in the coal in- 
dustry is as an employee in a classified job for an 
employer signatory to the National Bituminous 
Coal Wage Agreement. 
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SUMMARY OF ARGUMENT 
I 


DID APPELLANT MISINTERPRET THE DECISIONS OF THIS 
COURT IN ROARK v. BOYLE AND COLLINS v. UMWA WEL- 
FARE AND RETIREMENT FUND, DATED AUGUST 14, 1970? 


APPELLEES HAVE FAILED TO ESTABLISH THAT APPELLANT 
WAS NOT AN EMPLOYEE IN FACT AND LAW 


I 


1. Appellees contend themselves with their interpretation that 
this Court’s decisions in Roark v. Boyle and Collins Nos. 23,138, 
23,139, 23,140, and 23,234, are not retroactive, but fail to advise 
the Court that any steps have been taken by them to a) out the 
Tulings and suggestions of the Court. 


2. Appellant’s appeal was docketed in this Court on August 
20, 1970, six days after said decisions were rendered. The Court 
held in those cases that the signatory last employment of one year 
is invalid and arbitrary in its present setting. In their brief under 
counterstatement of the facts, p. 3, they state, in part, as follows: 
“In February 1967, DePaoli submitted an application 
for Fund pension benefits. DePaoli’s application was 
received by the Fund on February 2, 1967 (App. 15- 
17). The Trustees denied the application on April 
19, 1967 (App. 18) pursuant to Resolution 63 (App 
19) which: was in effect at the time DePaoli filed for 
a pension.” 


3. It is further stated by them that the reason for denial was 
because appellant had not established proof of employment as an 
employee for one full year for an operator signatory immediately 


prior to retirement. This was the pertinent part upon which the 
denial was based, but this eligibility requirement has now been held 
iNegal. It is as much invalid and arbitrary as to DePaoli as it was to 
the parties in the decided cases, the facts being similar. 


4. In the first decision of this Court in Roark v. Lewis, 130 
U.S. App. D.C. 360; 401 F.2d 425 (1968), it was pointed out that 
Roark worked in the coal industry 39 years, being employed for 11 
years by coal operators who contributed to the Fund; that after the 
eleven year period, he was employed by a non-contributing operator 
for 2 years. That Rees worked in the coal industry for 42 years, 
being employed 9 years by operators who contributed to the Fund; 
and that after the nine year period, he was employed by non- 
tributing operators for 22 months. And that appellant Fuller worked 
in the coal industry 29 years, being employed 14 years by coal 
operators who contributed to the Fund during the time they 
employed him; and that after that period he was employed by non- 


contributing operators for 23 months. As noted before, appellant 
worked in the coal industry for approximately 41 years, which 
appellees do not deny, and contributions were made to the Fund for 
about 11 years. 


5. It has been almost five months since the decisions of August 
14, 1970, but to our knowledge no action has been taken by the 
appellees to carry out the Court’s suggestion that they might pass 
a valid amended regulation in accordance with the opinions. Inso- 
far as appellees apparently are concemed, they contend themselves 
with their interpretation that the opinions are not retroactive as to 
appellant. On this point we quote from Roark v. Boyle, supra, at 
p. 13, slip opinion: 
“The signatory last employment requirement as pre- 
sented to us on this record, developed on a historial 
basis no longer pertinent, and maintained in an 


inequitable context, must stand condemned as being 
arbitrary in the sense of being legally objectionable, 
without a rational basis, and cannot be sustained.” 


Again we quote from p. 10 of the slip opinion, as follows: 
“In this case we are concerned with miners who retired 
in 1959, 1961 and 1965. During this period, any 
danger that a miner who had retired prior to May 29, 
1946 would qualify for a pension through temporary 
employment was effectively eliminated by the Fund’s 
separate requirement that a pensioner have worked 
in the coal industry 20 out of the 30 years imme- 
diately preceding application. In 1965 the ‘20 out 
of 30° requirement was eased and changed to a 
requirement of 20 years’ service for miners retiring 
after February 1, 1965. By this time there was little 
danger of return to the coal industry, even for tem- 
porary employment, of miners: who retired DeCe ito 
1946 after 20 years of service.’ 
We respectfully request that the Court not allow a forfeiture, or con- 
fiscation, of all the contributions made in behalf of appellant into 
the pension Fund, and hold that he is not lawfully Ss by 
the illegal denial of his application. 


6. The present situation is the same as the Court pom out in 
the said slip opinion at bottom of page 10; and we quote: “The 
Trustees did not initiate review of their signatory last employment 
requirement in light of the changing circumstances just’ discussed. 
Nor did they even indicate a readiness to undertake such review.” 

* * * Tt appears to be their position that appellant can wait at their 
pleasure as to whether they will amend the invalid resolution; and 
that if they never take such action his rights to pension will forever 
remain denied and forfeited; and/or if they ever obey the ruling of 
this Court, they would undoubtedly later contend that his claim is 
barred by the statute of limitations, which they have already con- 


tended in the case at Bar. It is stated at page 21 of the slip opinion 
that appellees “may also have discretion to make their amended 
regulation retrospective, in the sense of being applicable to applica- 
tions hereafter filed even though they relate to past retirements.* * *” 
In the case at Bar, however, appeallant filed his application on Feb- 
Tuary 2, 1967, and has since been litigating his claim as was done in 
the Roark and Collins cases. 


II 


Appellees seek enlightenment as to what fact would be proven 
by appellant’s contention that the record shows he was an ‘employee 
of the New Shawmut Mining Company from January 1955 to 
December 1966.’ It proves that as an employee of this company, 
he worked as a coal miner for 11 years, whether under the guise of 
a so-called partnership, or as an individual. Under this relationship 
appellees required appellant to sign the signatory National Bitumi- 


nous Wage Agreement (App. 24), which was some four years after 
the so-called lease with New Shawmut Mining Company (App. 31) 
(italics supplied). It can hardly be considered that appellees were 
serious in regarding appellant as an employer when they waited 
almost 4 years to sign him up as such. They have shown no evi- 
dence that appellant had even one employee; or that he was in 
fact a coal operator; and made no claim against appellant for con- 
tributions to the Fund as employer for the intervening four years, 
apparently recognizing him as an employee during that period. It 
can fairly be assumed that as long as New Shawmut did not make 
contributions to the Fund, after a lapse of four years, this device 
was used to have appellant contribute, but when he learned by 1961 
that he would get no pension for his payments into the Fund, he 
notified appellees, as set forth in Ex. 8 (App. 25), terminating the 
agreement. | If the so-called partnership had had employees, even 
one, appellees argument might have some substance, but as they had 


none, it is clear that the Trustees of the Fund accepted contribu- 
tions totaling $4,789.88 for an award of pension to them later on; 
and not for an award of pension to an employee, or employees, of 
theirs, because they had none, of which the Trustees had knowledge, 
or could have easily so ascertained. 


2. The appellees also contend that appellant was at ‘the least 
a joint venturer, but cite no cases in support thereof; not do they 
state appellant’s citations are not applicable. Appellant’s status 
under the leases is a matter of legal construction, and Mr. Palumbo’s 
deposition cannot be used for such construction. They also point 
out twice in their brief that appellant had purchased with his brother 
all the mining equipment, supplies, etc., relating to the operation of 
the mine. Is this any different than the practice of carpenters, 
painters, and plumbers, who are employees, but own their own 
tools and equipment? 


CONCLUSION 


It is respectfully submitted that in view of the foregoing and 
appellant’s brief, the relief prayed for should be granted. 
Respectfully submitted, 


Robert Handwerk 
Southern Building | 
Washington, D. C. 20005 


Attorney for Appellant 
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APPELLEES’ SUGGESTION FOR REHEARING EN BANC 


Appellee Trustees? respectfully suggest that this Court 
grant a rehearing, en banc, as to the Opinion dated June 
25, 1971, in this case.? The necessity for a rehearing en 


1 Hereinafter referred to as the Trustees. 
2 Hereinafter referred to as the De Paoli Opinion, 
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bane is demonstrated by the fact the Opinion is in con- 
flict with the prior opinions of this Court in Roark v. 
Lewis* (C.A. D.C., 1968), 130 U.S. App. D.C. 360, 401 
F. 2d 425, and Roark v. Boyle* (C.A. D.C., 1970), US. 
App. D.C. —_, 489 F. 2d 497. 


The De Paoli Opinion’s interpretation of Roark IZ in- 
volves a very serious and far-reaching question in the ad- 
ministration of this Trust, namely (1) whether the opinion 
in Roark II invalidated retrospectively, ab initio, the 
pension eligibility requirement of signatory last employ- 
ment, or (2) whether the invalidation was only prospective 
depending upon Trustees’ discretion in retaining the re- 
quirement in a validating context. The De Paoli Opinion 
therefore results in a lack of uniformity in separate opin- 
ions of this Court. The Trustees, as well as the lower 
courts, are confronted with the problem of reconciling the 
conclusions of Roark II and this De Paoli Opinion. 


Trustees therefore suggest a rehearing en bane for the 


following reasons: 


1. The De Paoli Opinion did not apply the prior opin- 
ions of this Court in Roark I and Roark II, which Trustees 
followed in good faith in retaining the signatory last 
employment requirement for pension eligibility in a val- 
idating context, in the manner permitted by Roark II. 


2. The failure of the De Paoli Opinion to follow the 
denial of retrospective application of the prior Roark 
II opinion has, and will, result in chaos in the admin- 
istration of the Trust, leaving Trustees in doubt, not only 
as to their discretionary authority, but whether the Roark 
II or the conflicting De Paoli Opinion should be followed, 
and because the potential De Paoli beneficiaries are multi- 
tude, what size and number of slices of the pension pie 
can be made available. 


3 Hereinafter referred to as Roark I. 
4 Hereinafter referred to as Roark II. 


3 


3. Should it be decided that in fact the De Paoli Opinion 
is the correct interpretation of Roark II, which was followed 
in good faith by the Trustees, this Court should allow the 
Trustees to amend Resolution 83 in its admittedly validating 
context, retrospectively to the date of the Roark II opinion, 
so Resolution 83 will be applicable to pension denials prior 
to Roark II. 


ARGUMENT 


The crux of the De Paoli Opinion is the criticism that 
Trustees, in adopting Resolution 83, did not retroactively 
apply the signatory last employment requirement in a 
“validating context”? to pension applications denied prior 
to Roark II. It cannot be denied that Resolution 83 
retains, under the Roark II mandate, the questioned re- 
quirement in a “‘validating context’’, prospectively after 
August 14, 1970. 


The De Paoli Opinion recognized that under Roark II 
the Trustees had the discretion to act within the frame- 
work of that decision. The De Paoli Court said (Slip 
Op. 6): 

In Roark, although invalidating the signatory last 
employment requirement, we considered that newly 
established, valid eligibility requirements might pos- 
sibly include also a requirement of signatory last 
employment, which might be made wholly prospective, 
but im the discretion of the trustees might be retro- 
active for the purpose of validating past retirements. 
Likewise we suggested, “Similarly we think such pro- 
visions may be made applicable to applications here- 
tofore rejected and subsequently presented for re 
consideration,” a category in which DePaoli falls. 
Thus, this court’s Roark opinion was an invitation 
to the trustees to adopt new eligibility regulations, 
which might contain the signatory last employment re- 
quirement im a validating context, and tf such were 
fair and equitable, might make such new eligibility 
regulations applicable to persons like DePaoli whose 
pensions had been previously denied. (Emphasis sup- 
plied). 
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Had the Trustees, acting within their discretion, followed 
the ‘‘invitation’? of Roark II, it is suggested the Court 
in De Paoli would have sustained the denial of his pen- 
sion application. The chief complaint of De Paoli is 
that the Trustees did not follow the ‘‘invitation’’ of Roark 
II, but rather used the discretion granted to them by that 
opinion. The Court stated (Slip Op. pp. 6-7): 


But in fact the trustees have not so acted to es- 
tablish a ‘“‘validating context’’ for the signatory last 
employment requirement as applied to past pension 
denials. On 14 January 1971 the trustees did adopt 
Resolution No. 83, revising the basic eligibility re- 
quirements for a pension, to be effective 1 April 1971. 
However, Resolution No. 83 provides that pension 
applications received prior to the effective date will 
continue to be governed by Resolution No. 63, which 
of course contains the signatory last employment re- 
quirement found invalid and inequitable in Roark. 
Under Resolution No. 83 only applications received 
after 14 August 1970, the date of our Roark decision, 
and hitherto denied under the terms of Resolution 
No. 63 may be reconsidered under Resolution No. 83. 


Thus, the new Resolution No. 83 makes no provi- 
ston whatsoever for persons such as DePaok who, 
like Roark and Collins, had filed before 14 August 
1970 and had been denied pensions on the basis of 
the signatory last employment requirement declared 
unlawful in the Roark case. (Emphasis supplied). 


The De Paoli Opinion fails to apply the principles an- 
nounced for this Court by Judge Tamm in Roark I and 
Judge Leventhal in Roark II. 


Initially De Paoli overlooked the recognition of Judge 
Tamm in Roark I that (p. 429): 


The court is fully cognizant of the internal pres- 
sures exerted on the trustees: the size of the pie is 
fixed and variations can be achieved only by changing 
the size or the number of the slices. 


And further that (p. 429): 
There is no camouflaged design on the part of the 


court to second-guess the discretionary judgments of 
the trustees, * * *, 


Judge Leventhal in Roark II, followed Judge Tamm’s 
statement of the Court in Roark I, and gave Trustees 
the discretionary authority to amend and retain the sig- 
natory last employment requirement in a valid context. 
The Trustees were given full discretion to make the vali- 
dating amendment ‘‘wholly prospective”’, ‘retrospective, 
in the sense of being applicable to applications hereafter 
filed even though they relate to past retirements’’, or that 
the amendment ‘‘may be made applicable to applications 
heretofore rejected and subsequently presented for re- 
consideration’’ (p. 508). In De Paoli the discretion of 
Trustees was second-guessed contrary to the statement of 
Roark I. 


In addition, in Roark II, Judge Leventhal gave recog- 


nition to the ‘‘chaos’’ (p. 508), the financial problems fac- 
ing the Trustees, the number of slices of the pension pie 
available, should all applicants denied on the signatory 
last employment ground, as well as those who did not file 
applications because of this requirement, be added to the 
total Fund pensioners (p. 503, ftnt. 5). 


Pursuant to the Roark IT mandate, Trustees adopted 
Resolution 83° on January 14, 1971. By Resolution No. 
83, the Trustees elected to retain the last contributory 
employment requirement, conditioned, as this Court re- 
quired, based on a substantial period of contributory serv- 
ice. The amended resolution, though effective April 1, 
1971, was applicable to all applications received and de- 
nied by the Fund after the date of Roark II, August 14, 
1970. 


5 Resolution No. 83 was ordered lodged as an addition to the record on 
appeal here, on March 5, 1971. 
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The change in Fund pension eligibility requirements, 
adopted by the Trustees, as mandated by this Court, are 
summarized as follows: 


Applicants who cease work after February 1, 1965: 


1. Must be 55 years of age at date of application. 


2. Must have twenty (20) years’ classified service 
in the coal industry, with a minimum of five (5) 
years after May 28, 1946 for a signatory to the 
National Bituminous Coal Wage Agreement. 


3. Beginning January, 1977, six (6) years of signa- 
tory service will be required as a part of the 
required twenty (20) years’ service, and an ad- 
ditional year added each year until 1981 so at 
that time ten (10) years’ signatory service will 
be required. 


4. After April 1, 1971, only signatory service will 
be credited to the twenty (20) years’ service re- 
quirement. 


5. Must have ceased work in the coal industry fol- 


lowing regular employment of at least one (1) 
full year for a signatory employer. 


Applicants who cease work before February 1, 1965: 


1. Must be 55 years of age at the date of application. 


2. Must have twenty (20) years’ classified service 
in the coal industry within the thirty (30) year 
period preceding the receipt of application by the 
Fund, with a minimum of five (5) years’ service 
after May 28, 1946 for a signatory to the Na- 
tional Bituminous Coal Wage Agreement. 


3. Must have ceased work in the coal industry fol- 


lowing regular employment for a signatory em- 
ployer, 


By the adoption of Resolution 83, Trustees incorporated 
the substantial signatory employment required by Roark 
I. 
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In addition Resolution No. 83 (pp. 19-20) provides as 
to the effective date: 


VI. Errectrve Date 


A. Applications received in the office of the Trust 
Fund on April 1, 1971, and thereafter, shall be 
subject to, and governed by, the terms of this 
Resolution. 


. Applications received in the office of the Trust 
Fund before April 1, 1971, shall be subject to, 
and governed by, the regulations in effect on the 
date of receipt of such applications. 


. Applications received in the office of the Trust 
Fund during the period August 14, 1970, through 
March 31, 1971, which do not satisfy the require- 
ments of regulations in effect during that period, 
shall be reviewed subject to the terms of this 
Resolution. 


The effective date for those applications received and de- 
nied after Roark II, thus, followed the alternatives of the 


opinion wherein the Court stated the Trustees had the 
“discretion”? to make the ‘‘amended regulation retro- 
spective”’ and ‘‘applicable to applications hereafter filed 
even though they relate to past retirements”’ (p. 508). 


First, holding that the signatory last employment re- 
quirement was ‘‘valid when originally issued, and which 
became invalid by virtue of gradually changing circum- 
stances’? (p. 508), the Court in Roark II denied com- 
plete retroactive, ab initio, invalidity to the requirement. 
The Court clearly reserved to the Trustees’ discretion 
the retrospective application of the requirement in a valid 
context (p. 508): 


* * * we think they may also have discretion to make 
their amended regulation retrospective, im the sense 
of being applicable to applications hereafter filed even 
though they relate to past retirements. This kind of 
retroactive application would serve to validate for 


8 


past retirements a signatory last employment which 
was, after all, valid when originally issued, and which 
became invalid by virtue of gradually changing cir- 
cumstances. There is more reasonable and hence 
legitimate scope for retrospective application which 
operates as a validation for the past of this kind 
of trustee action than would be available, for example, 
to a wholly new concept which was announced for 
retrospective application. Similarly we think such 
provisions may be made applicable to applications 
heretofore rejected and subsequently presented for 
reconsideration, 


Perspective for our ruling countenancing a par- 
tially retroactive application of the signatory last em- 
ployment requirement as properly amended hereafter 
can be gained by looking at this as in effect the 
equivalent of withholding completely retroactwe effect 
from our ruling declaring the requirement invalid 
im its present setting. The case before us sounds in 
equity, which fashions its relief in the light of overall 
public interest, and the public interest may be fur- 
thered by withholding completely retroactive effect 
from a ruling declaring the invalidity of an admin- 
astrative regulation. This kind of retroactive treat- 
ment is not dissimilar to that accorded by the Sa- 
preme Court in a number of instances to avoid chaos 
due to newly announced criteria.2 (Emphasis sup- 
plied). 


The Supreme Court decisions cited in footnote 12 deny- 
ing retroactive application, to others ‘‘similarly situated’’, 
even those engaged in litigation, were reaffirmed by the 
Supreme Court’s recent decisions, Clarence Williams v. 
United States, and Joseph Elkanich v. United States, de- 
cided April 5, 1971, 39 LW 4365. The Supreme Court 
said (p. 4367): 


* * * we have held to the course that there is no 
inflexible constitutional rule requiring in all circum- 
stances either absolute retroactivity or complete pro- 
spectivity for decisions construing the broad language 
of the Bill of Rights. Nor have we accepted as a 
dividing line the suggested distinction between cases 
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on direct review and those arising on collateral attack. 
Rather we have proceeded to ‘‘weigh the merits and 
demerits in each case by looking to the prior history 
of the rule in question, its purpose and effect, and 
whether retrospective operation will further or retard 
its operation.’’ Linkletter, supra, at page 629. (Em- 
phasis supplied). 


In Roark IT the Court obviously weighed the ‘merits and 
demerits”? of declaring the requirement invalid, ab initio, 
and decided against reversing Trustees’ actions over the 
past twenty (20) years, 1950 to 1970. 


Second, since the Trustees elected to retain the signa- 
tory last employment requirement in a validating context, 
any provision for retrospective application of Resolution 
83 to prior denials, those before August 14, 1970, would 
not have changed the status of those denied applicants. 
Since those previously denied applicants did not meet 
the signatory last employment requirement, those prior 
denials would remain in effect even if the applicants had 


the required five (5) years of contributory employment 
suggested as the minimum by Roark II. In Roark II 
the Court recognized this possibility and awarded pensions 
to plaintiffs there for that reason. The Court said (p. 
509) : 


Should the Trustees elect to retain the signatory last 
employment requirement in a validating context, the 
miners before us will receive no benefit whatever from 
the fact that they and their counsel have undertaken 
the substantial burden of the litigation required to 
demonstrate the present requirement to be arbitrary 
and invalid. 


Trustees urge they have in good faith complied with the 
discretionary alternatives permitted by Roark II. They 
further urge and reiterate that had Resolution 83 been 
retroactively applicable to denials prior to Roark II, the 
effect criticized by the De Paoli Opinion would have been 
the same. However, if Trustees are in error, if they mis- 
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interpreted Roark II im adopting Resolution 83, this Court 
should permit them to retroactively amend Resolution 83 
to apply to all prior pension denials on this ground. 


This Court should not allow the De Paoli Opinion to 
stand and create the chaotic financial result which it rec- 
ognized and plainly sought to avoid in Roark II. Pat- 
ently, the De Paoli Opinion conflicts with Roark II. 


Respectfully submitted, 


Wetty K. Horrms 
Hazotp H. Bacon 
Joserx T. McFappen 
907 Fifteenth Street, N.W. 
Washington, D.C. 20005 
Attorneys for Appellees 
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APPELLEES’ REPLY TO AMICI CURIAE 


INTRODUCTION 


Trustees consented to the Amici brief here in order that 
the problems confronting the Trustees in the numerous 
cases pending in the District Court for the District of 
Columbia," as well as in this DePaoli appeal, could be prop- 

1 The only reason presented by Trustees to advance the argument here, 


granted January 28, 1971, was the pending of numerous cases in the Dis- 
triet Court involving an interpretation of the Roark opinion, 
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erly demonstrated. The interest of the Amici is correctly 
stated (Br. 1-3), and emphasizes that the same issue raised 
in this appeal is involved there in the District Court. Amici 
admit (Br. 2) their motion for summary judgment filed in 
the District Court is ‘‘based upon this Court’s opinion’’ in 
Roark v. Boyle (C.A. D.C., August 14, 1970) Nos. 23,138, 
23,139 and 23,140, not yet reported. 


ARGUMENT 


I. 


This Court Should Determine the Impact of Its Prior Roark 
Decision Both Here, and for Pending Cases 


For the Amici to argue that the Court is not required 
here to reach, or to determine the impact of, Roark v. 
Boyle, is a nonsequitur. 


First, DePaoli’s pension application was denied solely 
because he was not last employed by a signatory operator. 


If Roark held this requirement of Resolution 63 was retro- 
actively invalid, ab initio, all pensions denied on this ground, 
prior to the August 14, 1970 Roark opinion, including 
DePaoli and the Amici, were unlawfully denied. Patently, 
despite the protestations of the Amici, the retroactive 
validity or invalidity of the requirement is the threshold 
question. 


Second, the Amici suggest if ‘‘DePaoli was not an ‘em- 
ployee’ during the twelve years preceding retirement, af- 
firmance of the District Court’s decision would appear to be 
in order’’ (Br. 5). The Amici suggestion affirms Trustees’ 
contention that Roark does not invalidate retroactively the 
Resolution 63 requirement of employee status preceding 
retirement. No other pension eligibility requirement calls 
for such employee status. To affirm the District Court’s 
summary judgment because DePaoli was not last an indus- 
try employee admits the retroactive validity of Resolution 
63’s last employee requirement. Otherwise, the fact that 
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DePaoli failed to establish the necessary last employee 
status would be immaterial. 


Third, the argument of Amici that this Court should 
“‘avoid deciding an unnecessary legal issue’’— the interpre- 
tation and impact of Roark—is in glaring contradiction of 
the facts and contentions in the numerous pending cases, 
including DePaoli. 


Trustees’ motion to advance argument set forth as the 
only reason the number of cases pending in the District 
Court, including that of the Amici, in which it is contended 
the Roark opinion retroactively, ab initio, declared invalid 
the last signatory employment requirement of Resolution 
63. Each of those plaintiffs, including three (3) class ac- 
tions, allege pension eligibility on this misinterpretation of 
Roark. 


Obviously, resolving the conflicting interpretations of 
Roark is not ‘‘deciding an unnecessary legal issue’’, either 
as to the pending cases or DePaoli. Does the Amici urge 
that the Trustees defend as a matter of law the interpreta- 
tion of Roark in each of the pending cases in the District 
Court, and later on appeal here? 


1. 


The Roark Opinion Withholds Retroactive Effect to Those 
Pension Applicants Denied Prior Thereto 

Argument IT of the Amici begins with a quote from the 
Roark opinion (Br. 6-7) attempting, erroneously, to estab- 
lish that Roark ‘‘expressed no opinion’’ as to ‘the applica- 
bility’’ of the decision as to “‘prior pension denials”. The 
Amici failed to quote or comment on the paragraphs pre- 
ceding and following their selected quotation. These two 
paragraphs deal with ‘‘the impact of our decision on those 
who have heretofore failed to qualify for a pension’ ( Shp. 
Op. 21), and ‘‘withholding completely retroactive effect?’ 
from the decision in order ‘‘to avoid chaos due to newly 
announced criteria’’, following Supreme Court decisions 
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(Slip. Op. 21-22). An examination of the whole or Part III 
of the Roark opinion, reveals a direction and limitation 
as to the effect of the decision, rather than a failure to ex- 
press an opinion. 


The Amici also urge here, solely on equitable grounds, 
that Trustees be required to grant pension benefits, retro- 
actively, to those applicants who were denied prior to the 
Roark opinion, August 14, 1970. This argument was con- 
sidered by the Court but denied because the Court recog- 
nized that (Slip. Op. 22): 


* * * the public interest may be cee by with- 
holding completely retroactive effect from a ruling 
declaring the invalidity of an administrative regula- 
tion. This kind of retroactive treatment is not dis- 
similar to that accorded by the Supreme Court in a 
number of instances to avoid chaos due to newly an- 
nounced criteria."* (Emphasis supplied) 


- 


The Supreme Court decisions cited in footnote 12? deny- 


ing retroactive application to others ‘‘similarly situated’’, 
even those engaged in litigation, were reaffirmed by the 
Supreme Court’s most recent decision, Clarence Williams 
v. United States, and Joseph Elkanich v. United States, 
decided April 5, 1971, 39 LW 4365. The Supreme Court 
said (p. 4367) : 


* * * we have held to the course that there is no in- 
flexible constitutional rule requiring in all circum- 
stances either absolute retroactivity or complete pros- 
pectivity for decisions construing the broad language 
of the Bill of Rights. Nor have we accepted as a divid- 
ing line the suggested distinction between cases on 
direct review and those arising on collateral attack. 
Rather we have proceeded to ‘“‘weigh the merits and 
demerits im each case by looking to the prior history 
of the rule im question, its purpose and effect, and 


2 Desist v. United States (1969) 394 U.S. 244, 22 L. ed. 2d 248; Stovall 
v. Denno (1967) 388 U.S. 293, 18 L. ed. 2d 1199, and Linkletter v. Walker 
(1965) 381 U.S. 618, 14 L. ed. 2d 601. 
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whether retrospective operation will further or retard 
its operation.’’ Linkletter, supra, at 629. (Emphasis 
supplied) 


Obviously, the Court in Roark ‘‘weighed the merits and 
demerits’? of retroactive application of the rule here, looked 
to the ‘‘prior history of the rule in question, its purpose and 
effect’’, and determined against retroactive application ‘‘to 
avoid chaos due to [the] newly announced criteria’’. 


TIL 


Trustees Adopted a New Pension Eligibility Resolution 
Following the Mandate of the Roark Opinion 


The Amici next argue that Trustees have not adopted a 
new pension eligibility resolution in a validating context. 
However, Trustees, by adoption of Resolution No. 83° on 
January 14, 1971, have complied with the mandate of this 
Court in Roark. The Roark opinion condemned the last 
contributory employment. requirement ‘‘developed on an 


historical basis no longer pertinent’? (Slip. Op. 13), but 
permitted Trustees’ retention of the requirement condi- 
tioned ‘‘on a period of contributory employment that is of 
sufficiently significant duration’”’ (Slip. Op. 20). This Court 
further held Trustees, by amended regulation, could make 
the last employment requirement ‘‘wholly prospective”? or 
“retrospective, in sense of being applicable to applications 
hereafter filed’? (Slip. Op. 21). 


By Resolution No. 83, the Trustees elected to retain the 
last contributory employment requirement, conditioned, as 
this Court required, on a substantial period of contributory 
service. The amended resolution, though effective April 1, 
1971, was applicable to all applications received and denied 
by the Fund after the date of the Roark opinion, August 14, 
1970. 


3 Resolution No. 83 was ordered lodged as an addition to the record on 
appeal here, on March 5, 1971. 


6 


The change in Fund pension eligibility requirements, 
adopted by the Trustees, as mandated by this Court, are 
summarized as follows: 


Applicants who cease work after February 1, 1965: 
1. Must be 55 years of age at date of application. 


2. Must have twenty (20) years’ classified service in 
the coal industry, with a minimum of five (5) years 
after May 28, 1946 for a signatory to the National 
Bituminous Coal Wage Agreement. 


. Beginning January, 1977, six (6) years of signa- 
tory service will be required as a part of the 
required twenty (20) years service, and an addi- 
tional year added each year until 1981 so at that 
time ten (10) years signatory service will be re- 
quired. 


. After April 1, 1971, only signatory service will be 
credited to the twenty (20) years service require- 
ment. 


. Must have ceased work in the coal industry fol- 
lowing regular employment of at least one (1) full 
year for a signatory employer. 


Applicants who cease work before February 1, 1965: 
1. Must be 55 years of age at the date of application. 


2. Must have twenty (20) years’ classified service in 
the coal industry within the thirty (30) year pe- 
riod preceding the receipt of application by the 
Fund, with a minimum of five (5) years’ service 
after May 28, 1946 for a signatory to the National 
Bituminous Coal Wage Agreement. 


Must have ceased work in the coal industry fol- 
lowing regular employment for a signatory em- 
ployer. 


By the adoption of Resolution 83, Trustees incorporated 
the substantial signatory employment required by Roark. 
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The Trust purpose is clearly and specifically set forth in 
the preamble to Resolution No. 83 (p. 1), as follows: 


Wueneas, It is the desire, intent and purpose of the 
Trustees as one of the eligibility requirements for pen- 
sions to require signatory employment of significant 
and meaningful duration so as to provide on an equit- 
able basis an inducement to seasoned and experienced 
employees of signatory operators to remain with their 
respective employers, or other signatory employers, 
during their productive years, thus making more pos- 
sible and probable a stable and continuing work force 
for contributing employers * * *. 


In addition Resolution No. 83 (pp. 19-20) provides as to 
the effective date: 


VI. Errective Date 


A. Applications received in the office of the Trust Fund 
on April 1, 1971, and thereafter, shall be subject to, 
and governed by, the terms of this Resolution. 

B. Applications received in the office of the Trust Fund 
before April 1, 1971, shall be subject to, and governed 
by, the regulations in effect on the date of receipt of 
such applications. 

. Applications received in the office of the Trust Fund 
during the period August 14, 1970, through March 31, 
1971, which do not satisfy the requirements of regu- 
lations in effect during that period, shall be reviewed 
subject to the terms of this Resolution. 


The effective date for those applications received and de- 
nied after Roark, thus, follows the alternative of the opin- 
ion wherein the Court stated the Trustees had the ‘‘disere- 
tion’’ to make the ‘‘amended regulation retrospective’”’ and 
“applicable to applications hereafter filed even though they 
relate to past retirements’? (Slip. Op. 21). 


Resolution No. 83, therefore, follows the mandate of this 
Court’s Roark opinion. Roark denied complete ‘‘retroac- 
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tive effect’? (Slip. Op. 21-22) to the invalidity of the last 
signatory employment requirement of Resolution 63. Trus- 
tees denied retroactive application to Resolution No. 83, ex- 
cept to applications received and denied after August 14, 
1970. This action was recognized in Roark to be within 
Trustees’ ‘‘discretion’? (Slip. Op. 21). Therefore, the 
Roark opinion, plus Trustee adoption of Resolution 83, dis- 
pells all doubt—the last signatory employment requirement 
of Resolution No. 63 is not invalid, ab initio. The denial 
of DePaoli’s application for pension status, and others de- 
nied prior to Roark on August 14, 1970, on the grounds they 
they were not last employed in the coal industry for a sig- 
natory employer as required by Resolution No. 63, is, 
therefore, a valid Trustee action. 


CONCLUSION 


The nonretroactive effect of Roark as to those applicants 
denied prior to the date of that opinion should be affirmed, 
as well as the validity of Resolution 83, adopted by the 


Trustees under the mandate of that opinion. 


Respectfully submitted, 


Wetty K. Hopsrms 
Haroip H. Bacon 
Joserx T. McFappen 
907 Fifteenth Street, N. W. 
Washington, D.C. 20005 
Attorneys for Appellees 
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ANDREA DePAOLI, 
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ve 


W. A. BOYLE, C. W. DAVIS, and JOSEPHINE ROCHE, 
Trustees, United Mine Workers of America Welfare 
and Retirement Fund of 1950, 


Appellees. 


Appeal From The United States District Court For The 
District of Columbia 


BRIEF OF BRADLEY BELCHER, ET AL., 


AMICI CURIAE 


1/ 
THE INTEREST OF THE AMICI — 


The Amici are eleven retired coal miners who applied for a 


1/ The Amici are: Bradley Belcher, Exeter, Virginia; Givens Couch, 
Brookside, Kentucky; Lee Frederick, Kenvir, Kentucky; Albert 
George, Barnabus, West Virginia; Thurman Hatfield, Ransom, 
Kentucky; Henry Hensley, Wallins Creek, Kentucky; James A. 


Johnson, Virgie, Kentucky; Henry Burt Jones, [Cont'd. ] 
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pension from the United Mine Workers of America Welfare and Retirement 
Fund of 1950 (hereinafter, the ''Fund"'), the Trustees of which are Appellees 


herein. Each of the Amici was denied his pension on the sole ground that 


his last employment in the coal industry was not with a "signatory" z 


mine operator, as required by the Trustees’ pension eligibility resolutions 


3/ 
then in effect. — To contest that denial, the Amici, as co-Plaintiffs, 


brought a consolidated suit on their own behalf against the Fund Trustees, 
which was filed with the United States District Court for the District of 
Columbia on February 10, 1970, as Civil Action No. 399-70. Currently 
pending before the District Court is the Amici's Motion for Summary 
Judgment, based upon this Court's opinion in Roark, et al. v. Boyle, et al., 


U.S.App.D.C.__, __F.2d___ (Nos. 23,138, 23,139 and 23, 140, 
4/ 
decided August 14, 1970), hereinafter referred to as "Roark II," ~ which 


1/ [Cont'd.] Edgarton, West Virginia; Paul E. McClung, Grays Nob, 
Kentucky; Edward T. Ratcliff, Richlands, Virginia; and Eligio Zuniga, 
Trinidad, Colorado. Together, they are the Plaintiffs in a proceeding 

now pending in the U. S. District Court for the District of Columbia against 
the same Defendants as are Appellees in this appeal. 


2/ I.e., signatory to the National Bituminous Coal Wage Agreement of 
1950, its predecessor or successor Agreements, which were, respectively, 
at various times, the standard United Mine Workers of America contracts 
in effect for the bituminous coal industry. 


3/ The relevant pension eligibility requirements are contained in the Fund 
Trustees’ "Resolution 63, " which is printed beginning at p. 7a in the 
Appendix to the Trustees' (Appellees') Brief herein. 


4/ The Roark case had previously been before this Court. In Roark, etal. 
J. Lewis, etal., 130 U.S.App.D.C. 360, 401 F.2d 425 (1968), this Court 
held that the miners had established prima facie the invalidity of the signatory 
last employment requirement, but remanded the case to allow the Trustees to 
demonstrate a rational nexus between the requirement and the purposes and 
needs of the Fund. 
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was handed down some six months after the Amici's case’ was filed in the 


District Court. Prosecution of the District Court case was, by agreement 
with counsel for the Trustees, held up pending the Roark II decision. 
Because in the present appeal the Trustees raise an issue which 
may be applicable to the Amici's case in the District Court, to wit, the 
effect of Roark II upon cases previously filed in the District Court, the 


Amici are submitting this Brief. ! 


SUMMARY OF ARGUMENT 


The present appeal is an inappropriate vehicle for deciding the 
effect of Roark II upon previously filed actions, since this case could be 
decided on the basis of a simple question of fact, i.e., Deter Appellant 
DePaoli was an "employee, " as required by the Eoevent eligibility require- 
ments. In the interests of judicial restraint, the Court should confine its 
ruling in this case to that question of fact, and avoid deciding an unnecessary 
legal issue. This would also free the Court from the need for passing at 
this time upon several complex issues of public law which may follow 
from resolution of the question of the effect of Roark Il. 

Should the Court reach the question of the applicability of Roark II 
to other cases, the Court should find that the Ser ereion of Roark II 
proffered by the Trustees is at odds with both the words and the intent of 
that decision. Roark II left the Trustees with discretion to adopt revised 


pension eligibility requirements, which, in a validating icontext, might 


a fe 


include a signatory last employment requirement. Roark II further noted 
that the Trustees might have the discretion to make their revised eligibility 
requirements applicable to pension applications previously rejected and 
presented for reconsideration. 

Subsequent to Roark II, and therefore long after the Amici had 
filed their case in District Court, the Trustees adopted revised pension 
eligibility requirements. By their terms, these new rules do not apply to 
cases such as DePaoli and that of the Amici, who applied for and were 
denied their pensions before this Court's Roark II decision was issued and 
who had even filed suit to overturn the Trustees' decision denying their 
pensions. Under the Trustees' interpretation of Roark II, miners in such 
a position would be left in limbo, without the legal right to pursue their 


pensions, yet suffering an unlawful denial of those pensions on the basis 


of an eligibility requirement that this Court has already found unlawful. 


Such a harsh, and dubiously Constitutional, result cannot and should not 

be attributed to this Court. Rather, particularly in view of the eligibility 
requirements subsequently adopted by the Trustees, a reasonable interpre- 
tation of Roark II requires the application of its holding, at a minimum, to 


other cases on file prior to the decision in Roark II. 


5 
ARGUMENT 


THE PRESENT APPEAL PRESENTS A SIMPLE 
FACTUAL QUESTION, DISPOSITIVE OF THE CASE, 
WITHOUT REFERENCE TO THE APPLICABILITY 

OF THE SIGNATORY EMPLOYMENT REQUIREMENT. 

As the Briefs of DePaoli and the Trustees make clear, — 
DePaoli was denied his pension not only because he lacked one full year 
of signatory employment prior to his retirement from the coal industry, 
but also because that year was not spent as an "employee" of a coal 
company, as required by the Trustees’ Resolution 63. 

If, on the one hand, the Court should find that on the basis of the 
Trustees' administrative record there was substantial evidence supporting 
their determination that Mr. DePaoli was not an "employee" during the 
twelve years preceding his retirement, affirmance of the District Court's 
decision would appear to be inorder. If, on the other hand, the Court 
finds that Mr. DePaoli had raised substantial questions of fact concerning 
his status as an "employee," the Court should remand the case to the 
District Court for a factual determination on this reel before passing 
upon any question involving the signatory last employment requirement, 

The Amici express no opinion on that question of fact; they contend 


only that a reversal or affirmance of the District Court on this point would 


appear to be largely dispositive of the present appeal. Courts should not 


5 | See Brief of Appellant, Argument IV; Brief of Appellees, Argument II. 
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adjudicate questions of public law such as are raised in the present case 


unless they are squarely and pressingly presented. See, Eccles v. 


Peoples Bank, 333 U.S. 426, 432, 92 L.Ed. 784, 789 (1948); Barr v. 


Matteo, 355 U.S.'171, 172, 2 L.Ed. 2d 179, 181 (1957). Only if it must, 
should the Court, at this juncture, undertake a review of the applicability 


of the Roark II doctrine to other pension cases. 


Il. IN LIGHT OF THE TRUSTEES' RECENT 
REVISION OF THEIR PENSION ELIGIBILITY 
REQUIREMENTS, ROARK II IS SPECIFICALLY 
APPLICABLE TO MINERS SUCH AS DePAOLI 
AND THE AMICI, 


The Trustees argue in their Brief that the Court in Roark II 
made its decision totally inapplicable to any prior pension denials. See, 
Brief of Appellees, p. 7. Per contra, the Court expressed no opinion at 
all on what the applicability of its decision would be to prior pension 
denials. The applicable language of the Court was as follows: 


"In view of our conclusion that, though the particular 
signatory last employment requirement before us here 
cannot be sustained, such a requirement is not per se 
arbitrary and invalid, the Trustees are not prohibited 
by our decision from establishing valid eligibility require- 
ments possibly including a requirement of signatory last 
employment. They have discretion to make these re- . 
quirements wholly prospective. But we think they may 
also have discretion to make their amended regulation 
retrospective, in the sense of being applicable to appli- 
cations hereafter filed even though they relate to past 
retirements. This kind of retroactive application would 
serve to validate for past retirements a signatory last 
employment which was, after all, valid when originally 
issued,' and which became invalid by virtue of gradually 


changing circumstances. There is more reasonable 

and hence legitimate scope for retrospective application 
which operates as a validation for the past of this kind of 
trustee action than would be available, for example, toa 
wholly new concept which was announced for retrospective 
application. Similarly we think such provisions may be 


made applicable to applications heretofore rejected and 
subsequently presented for reconsideration. Roark II, 
Slip Opinion, p. 21. [Emphasis added. ] 


In the above-quoted language the Court states, and states only, 
that the Trustees may adopt new eligibility regulations containing the last 
employment requirement in a validating context and may make them ap- 
plicable to persons such as DePaoli and the Amici whose pensions were 
previously denied. Thus, the applicability of Roark tt to prior pension 
denials is not to flow directly from Roark II itself, but from the action 
(or inaction) of the Trustees with respect to those denials. This is the 
only qualification which the Court's Roark II opinion places upon the normal 
stare decisis and collateral estoppel effects of its decision, holding the 
signatory last employment requirement unlawful. : 

In fact, the Trustees have not acted so as to establish a "validating 
context" for the signatory last employment ecerenent as applied to past 


pension denials. While on January 28, 1971, the Trustees adopted "Resolution 


83," 6/ a revision of the basic eligibility requirements for a pension, its 


effective date is April 1, 1971. Article VI, Paragraph B, of Resolution 83 a 


6/ A copy of the new resolution has been filed by the Trustees with the Court 
as a supplement to the record in this case. 


U/ “EFFECTIVE DATE 
A. Applications received in the office of the Trust Fund on April 1, 1971, 
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provides that pension applications received by the Trustees prior to 

April 1, 1971, will continue to be governed by the requirements then in 
effect, i.e., Resolution 63, which contains the signatory last employment 
requirement struck down in Roark II. 8/ Article VI, Paragraph C, further 
provides that applications received by the Trustees after August 14, 1970, 
(the date of the Roark II decision) and denied under Resolution 63, may be 
reconsidered after April 1, 1971, under Resolution 83. Thus, Resolution 
83 in terms does make provision for the class of pension applicants dis- 
cussed by the Court who make application for a pension after Roark II was 
issued. But the new Resolution makes no provision whatsoever for persons 
such as the Amici and DePaoli, also discussed in Roark II, who were denied 


pensions before August 14, 1970, on the basis of the signatory last employ- 


ment requirement declared unlawful on that date in Roark II. 9/ The result 


7/ (cont. ) 
and thereafter, shall be subject to, and governed by, the terms of this 
Resolution. 
B. Applications received in the office of the Trust Fund before April 1, 
1971, shall be: subject to, and governed by, the regulations in effect on 
the date of receipt of such application. 
C. Applications received in the office of the Trust Fund during the period 
August 14, 1970, through March 31, 1971, which do not satisfy the require- 
ments of regulations in effect during that period, shall be reviewed subject 
to the terms of this Resolution." 


8/ The Trustees' decision to postpone the effective date of the new eligibility 
requirements as respects new applications received,insofar as it imposes 
new requirements,appears to be required by this Court's decision, in Danti 
v. Lewis, 114 U.S. App.D.C. 105, 312 F.2d 345 (1962), and Gaydosh v. 
Lewis, U.S. App. D.C. , 410 F.2d 262 (1969) barring arbitrary 
changes in pension eligibility requirements without notice to applicants and 
an opportunity to apply under the old requirements. 


9/ The new resolution retains the last employment requirement but attempts 
to establish a validating context by combining it with a requirement that at 


[Cont'd. ] 
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is to leave in existence, as to the Amici and other miners similarly situ- 
ated, the very requirements and the resulting giserimination which the Court 
cited in Roark II in finding that the signatory last employment requirement 
was unlawful: the Trustees will award pensions to persons whose sole sig- 
natory employment might have been the last year before retirement, while 
denying pensions to persons such as the Amici who have worked as long as 
17 years 10/ for signatory coal mines making contributions on their behalf. 
Notwithstanding the invitation by the Court to the Trustees to correct that 
situation as to we having applied for a pension before August 14, 1970, 
the Trustees have done nothing. 

If the Trustees were to be correct in their assertion that Roark II 
was intended to have no effect upon miners whose pensions were denied 
before Roark II, notwithstanding the Trustees' fasiare to so provide, then 


these miners would be left in legal limbo. They have been denied their 


pensions solely on the basis of an eligibility requirement already found un- 


lawful, and they would be denied their right to seek any legal redress while 


the basic injustice is allowed to continue. Absent an express statement by 


97 (cont. ) “y 

~ least five years of miners' service be with a signatory operator. The 
Amici express no opinion as to the validity of the signatory last employment 
requirement in its new validating context" as it applies to miners covered 
by the new resolution. 


10/ A stipulation in the record of the Amici's case in the District Court shows 
that the eleven Amici have worked an average of 13-1/2 years each for signa- 
tory operators since contributions to the Fund commenced on May 29, 1946. 
The longest such employment is 17 years; the shortest is 8-1/2 years. 

. | 
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the Court of such an intention, counsel are unwilling to attribute such a 
harsh and unusual result to the Court. axel 
There is no need even to consider the implications of such a harsh 
result, for it is clear from the Court's language in Roark II that the Trustees' 
non-retroactivity contentions are baseless. In the absence of the Trustees’ 
adoption of new pension eligibility rules establishing a context justifying 
application of the signatory last employment requirement to persons denied 


their pensions on that ground prior to the issuance of Roark II, that require- 


ment was, is, and will continue to be, unlawful as applied to them. 


CONCLUSION 
For the reasons set forth herein, the Amici urge the Court not to 
reach at this time, on the limited record of this case, the question of the 
application of Roark II to pending cases of miners denied their pensions be- 
cause of the signatory last employment requirement. If the Court does 
reach that issue, the Amici ask the Court to find that, in the context of 


Resolution 83, the Trustees have failed to establish a "validating context” 


Deanne El 


11/ The implications of such a result include, among other matters, prob- 
lems of equal protection of the laws. See, e.g. Republic Pictures Corporation 
v. Kappler, 151 F.2d 543, 547 (8th Cir. 1945), and the rights of the miners 
under Section 7 of the National Labor Relations Act. See, e.g. Local Union, 
No. 167, Progressive Mine Workers of America v. N.L.R.B., 422 F.2d 

538 (7th Cir. 1970), cert. denied, 399 U.S. 905 (1970). 
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for continuing the denial of pensions to miners whose pensions were denied 


on that ground prior to August 14, 1970. 


Respectfully submitted, 


Julian H. Singman . 
Orlin L. Livdahl, Jr. 
Martin Shulman 


Landis, Cohen, Singman and Rauh 
1910 Sunderland Place, N. W. 
Washington, D. C. 20036 


Attorneys for the Amici 


April 7, 1971 


